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1. 2. and 3. The Act of April 28, 1904, was not an ! 
amendment of the granting act of 1866, or in itself j 
an act granting lands in aid of construction, but j 
was separate and distinct legislation for the ex- i 
press purpose of enabling the United States to re¬ 
cover title to certain lands in New Mexico pre¬ 
viously granted to appellant’s predecessor, in 
exchange for w’hieh the act tendered the right of \ 
selection of other “vacant public land of equal 
quality” in the said Territory. Lands selected 
under the Act of April 28, 1904, therefore, are 
lands claimed under that act, in completion of the 
exchanges authorized by that act, as consideration i 
for the base lands relinquished to the United i 
States at the request of the Secretary of the In- j 
terior, and are not lands claimed as granted in aid 
of the construction of the railroad. 12 

4. The release filed pursuant to Section 321 (b) of the j 
Transportation Act of 1940 was a release of | 
further claims to lands granted to appellant or its i 
predecessor “in aid of the construction of any por- I 
tion of its railroad” and the release is therefore j 
inapplicable and does not include claims to lands 
selected under the Act of April 28, 1904 . 16 
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United States Court of Appeals i 

j 

District of Columbia. 


No. 8956. 


SANTA FE PACIFIC RAILROAD COMPANY, 

Appellant, 

j 

v. | 

HAROLD L. 1CKES, OSCAR L. CHAPMAN, FRED W. 

JOHNSON, Appellees. j 


Appeal from the District Court of the United States for 

the District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a final judgment of the District 
Court of the United States for the District of Columbia dis¬ 
missing a complaint filed by appellant, as plaintiff, against 
the Secretary of the Interior, the Assistant Secretary of the 

j 
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Interior, and the Commissioner of the General Land Office, 
as defendants, praying an injunction and relief in the nature 
of mandamus. Jurisdiction of the District Court was in¬ 
voked under Sections 11-301 and 11-306, D. C. Code (1040 
ed.), and the general rule that the courts of the District of 
Columbia have jurisdiction to hear and determine cases in¬ 
volving allegedly erroneous action bv executive and ad- 
ministrative officers of the Government and to grant re¬ 
lief by injunction or by orders of mandamus when it ap¬ 
pears that such officers have acted outside the scope of their 
authority, or upon a clear mistake of law, to the injury of 
the plaintiff or so as to cast a cloud on the plaintiff’s title 
or right under any law. Payne v. Central Pacific R. Co., 
255 U. S. 228: Santa Fe Pacific R. Co. v. Fall, 259 IT. S. 197; 
Stark v. Wickard, L T . S. Supreme Court, decided February 
28, 1944. 

The jurisdiction of this Court to review the final judg¬ 
ment of the District Court is under Section 17-101, D. C. 
Code (1940 ed.). 

STATEMENT OF THE CASE. 

Appellant, Santa Fe Pacific Railroad Company, is suc¬ 
cessor to the Atlantic and Pacific Railroad Company, a cor¬ 
poration created and organized under the Act of July 27, 
1866, c. 278, 14 Stat. 292, and to the land grant to the latter 
company under the said Act. 1 

Included in the lands so granted to the Atlantic and Pa¬ 
cific and acquired and owned by Santa Fe Pacific, as suc¬ 
cessor to Atlantic and Pacific, were two quarter-quarter 
sections in Xew Mexico described in paragraph 5 of the 
complaint, title to which vested in the Atlantic and Pa¬ 
cific on March 12, 1872, the date of definite location of the 
railroad. (Joint Appendix 2-3). 

December 18, 1911, at the request of the Secretary of the 
Interior, Santa Fe Pacific relinquished and re-conveved the 

l Atlantic and Pacific Railroad Company is hereinafter referred to as At¬ 
lantic and Pacific, and Santa Fe Pacific Railroad Company as Santa Fe 
Pacific. 
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said lands to the United States, by deed of relinquishment, 
under the Act of April 28, 1904, c. 1S10, 33 Stat. 556, and 
thereby acquired the right, under the said Act of April;28, 
1904, to select and to have patented “other sections! of 
vacant public land of equal quality in said Territory,! as 
may be agreed upon with the Secretary of the Interior^’‘ 
(Joint App. 3-4) 

August 28, 1940, Santa Fe Pacific exercised its right of 
selection based on the relinquishment of the two quarter- 
quarter sections above mentioned by selecting two other 
quarter-quarter sections in New Mexico. It is alleged; in 
the complaint, and admitted by the motion to dismiss, that 
the lands so selected were vacant public land available for 
selection; that the selections were made under the Act; of 
April 28, 1904, in lieu of the lands relinquished as above 
stated; and that the relinquished lands had not theretofore 
been designated as base for any similar selections. (Joint 
App. 4). 

December 18, 1940, while the selections were pending and 
as yet unapproved, Santa Fe Pacific filed with the Secre- 
tarv of the Interior a release of 


“any and all claims of whatever description to lands, 
interests therein, compensation or reimbursement 
therefor on account of lands or interests granted, 
claimed to have been granted, or claimed should have 
been granted by any act of the Congress to Santa Fe 
Pacific Railroad Company or to any predecessor in In¬ 
terest in aid of the construction of any portion of its 
railroad 3 


This release was filed pursuant to Section 321 (b), Partill, 
Title III, of the Transportation Act of 1940, 4 and was Ac¬ 
cepted and approved by the Secretary of the Interior on 
March 1, 1941. (Joint App. 5, 8-10). 

- See Santa Fe Pacific R. Co. v. Fall, 259 U. S. 197. 

3 The release excluded lands which had already been patented or certified to 
Santa Fe Pacific or its predecessor, and some other categories of lands j not 
material to this case. 

4 Act of September IS, 1940, c. 722, 54 Stat. 954 ; 49 U. S. Code, secs. 65-66. 
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June 12, 1943, the Commissioner of the General Land 
Office held that in view of the release, Santa Fe Pacific had 
no further rights under the Act of April 28, 1904, and that 
the selections must be rejected. Santa Fe Pacific promptly 
appealed to the Secretary of the Interior, who, by decision 
of Assistant Secretary Chapman on January 8, 1944, af¬ 
firmed the decision of the General Land Office. Santa Fe 
Pacific then moved for re-hearing, which was denied on 
February 8, 1944. (Joint App. 5-6, 10-19). 

Santa Fe Pacific thereupon filed the complaint herein, 
praying a judgment enjoining the defendants from reject¬ 
ing the selections on the ground that they are barred by 
the release in question and directing them to determine the 
rights of Santa Fe Pacific in the said selections without 
regard to the release. (Joint App. 1-7). 

The defendants moved to dismiss the complaint on the 
ground that it failed to state a case in which relief could 
be granted. The Court below granted the motion to dis¬ 
miss and entered final judgment accordingly. The Court’s 
opinion was that the Act of April 28, 1904, was supple¬ 
mental to and in legal effect amendatory of the Act of 1866; 
that the lands to be selected under the Act of 1904 were in 
substitution for the original lands granted by the Act of 
1866 in aid of construction; that the plaintiff’s riirht to 
select lieu lands under the Act of 1904 was therefore a 
claim to lands granted in aid of the construction of the 
railroad and within the scope of and extinguished by the 
release. (Joint App. 19-25). 

STATUTES AND REGULATIONS INVOLVED. 

Act of July 27, 1866, c. 278, 14 Stat. 292. 

An act granting Lands to aid in the Construction of a 
Railroad and Telegraph Line from the States of Mis¬ 
souri and Arkansas to the Pacific Coast. 

“Sec. 3. And be it further enacted, That there be, 
and hereby is, granted to the Atlantic and Pacific Rail¬ 
road Company, its successors and assigns, for the pur- 
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pose of aiding in the construction of said railroad 
and telegraph line to the Pacific Coast, and to secure 
the safe and speedy transportation of the mails, troops, 
munitions of war, and public stores, over the route of 
said line of railway and its branches, every alternate 
section of public land, not mineral, designated by odd 
numbers, to the amount of twenty alternate sections 
per mile, on each side of said railroad line, as ;said 
company may adopt, through the Territories of the 
United States, and ten alternate sections of land; per 
mile on each side of said railroad whenever it passes 
through any State, and whenever, on the line thereof, 
the United States have full title, not reserved, sold, 
granted, or otherwise appropriated, and free from pre¬ 
emption or other claims or rights, at the time the:line 
of said road is designated by a plat thereof, filed in the 
office of the commissioner of the general land of¬ 
fice; * " * ” 

i 

Act of April 28, 1904, c. 1810, 33 Stat. 556. 

An Act for the relief of small-holding settlers within 
the limits of the grant to the Atlantic and Pacific Rail¬ 
road Company in the Territory of New Mexico. 

Be it enacted etc. “That the Atlantic and Pacific 
Railroad Company, its successors in interest and its 
or their assigns, may, when requested by the Secre¬ 
tary of the Interior so to do, relinquish or deed, as tnay 
be proper, to the United States any section or sections 
of its or their lands in the Territory of New Mexico 
the title to which was derived by said railroad com¬ 
pany through the Act of Congress of July twenty-sev¬ 
enth, eighteen hundred and sixty six, in aid of the con¬ 
struction of said railroad, any portion of which section 
is and has beCn occupied by any settler or settlers as a 
home or homestead by themselves or their predeces¬ 
sors in interest for a period of not less than twejity- 
five years next before the passage of this Act, and 
shall then be entitled to select in lieu thereof, and to 
have patented other sections of vacant public land of 
equal quality in said Territory, as may be agreed upon 
with the Secretary of the Interior.” 

i 


I 
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Act of September 18, 1940, c. 722, 54 Stat. 954; 49 U. S. 

Code, secs. 65-66. 

An act to amend the act to regulate commerce, etc. 

Title III—Miscellaneous. 

Part II—Rates on Government Traffic. 

“Sec. 321. (a) Notwithstanding any other provision 
of law, but subject to the provisions of sections 1 (7) 
and 22 of the Interstate Commerce Act, as amended, 
the full applicable commercial rates, fares, or charges 
shall be paid for transportation by any common car¬ 
rier subject to such Act of any persons or property for 
the United States, or on its behalf, except that the fore¬ 
going provision shall not apply to the transportation of 
military or naval property of the United States mov¬ 
ing for militarv or naval and not for civil use or to the 
transportation of members of the military or naval 
forces of the United States (or of property of such 
members) when such members are traveling on official 
duty; and the rate determined by the Interstate Com¬ 
merce Commission as reasonable therefor shall be paid 
for the transportation by railroad of the United States 
mail: Provided, however, That any carrier by railroad 
and the United States may enter into contracts for the 
transportation of the United States mail for less than 
such rate: Provided further, That Section 3709, Re¬ 
vised Statutes (U. S. C., 1934 edition, title 41, sec. 5), 
shall not hereafter be construed as requiring advertis¬ 
ing for bids in connection with the procurement of 
transportation services when the services required can 
be procured from any common carrier lawfully oper¬ 
ating in the territory where such services are to be 
performed. 

“(b) If any carrier by railroad furnishing such 
transportation, or any predecessor in interest, shall 
have received a grant of lands from the United States 
to aid in the construction of any part of the railroad 
operated by it, the provisions of law with respect to 
compensation for such transportation shall continue to 
apply to such transportation as though subsection (a) 
of this section had not been enacted until such carrier 
shall file with the Secretary of the Interior, in the form 
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and manner prescribed by him, a release of any claim 
it may have against the United States to lands, inter¬ 
ests in lands, compensation, or reimbursement oh ac¬ 
count of lands or interests in lands which have jbeen 
granted, claimed to have been granted, or which it is 
claimed should have been granted to such carrier or 
any such predecessor in interest under any grapt to 
such carrier or such predecessor in interest as afore¬ 
said. Such release must be filed within one year from 
the date of the enactment of this Act. Nothing in; this 
section shall be construed as requiring any such car¬ 
rier to reconvey to the United States lands which have 
been heretofore patented or certified to it, or to pre¬ 
vent the issuance of patents confirming the title to 

such lands as the Secretary of the Interior shall;find 

• 

have been heretofore sold by any such carrier to an 
innocent purchaser for value or as preventing the issu¬ 
ance of patents to lands listed or selected by suchjcar- 
rier, which listing or selection has heretofore been fully 
and finally approved by the Secretary of the Interior 
to the extent that the issuance of such patents may be 
authorized by law.” i 

General Land Office Circular 522, January 24, 1917, 45 IL D. 

617, as amended by Instructions February 5, 1932, 53 I. 

D. 592; Code of Federal Regulations, Title 43, secs. 
273.56-273.57. j 

“273.56 Statutory Authority. The Act of April 28, 
1904 (33 Stat. 556) provides for the adjustment of cmi- 
tlb-ts between the Atlantic and Pacific Railroad grant 
and certain small holding claims, in New Mexico. 

“273.57 Adjustment of Claims. The purpose of j the 
Act of April 28, 1904, is to enable certain claimants to 
lands, known as ‘small-holding claimants’, who were 
authorized to receive patents for such lands, not to; ex¬ 
ceed 160 acres, upon specified conditions, bv sections 16 
and 17 of the Act of March 3, 1891 (26 Stat. 861, 8(52), 
as amended by the Act of February 21, 1893 (27 Stat. 
470), to complete title to their entire claims, the odd- 
numbered sections in a number of cases having passed 
under the grant by Congress to the Atlantic & Pacific 
Railroad Co.: hut it will be observed that the benefits 
intended to be conferred are restricted to the odd-num- 


i 
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bered sections within the limits of said railroad grant 
in the State of Xew Mexico, and that the Act is not 
mandatory, but simply provides a means for the relief 
of said claimants depending upon the voluntary re¬ 
linquishment by the railroad company, or its successors 
in interest and its or their assigns, upon request of the 
Secretary of the Interior, of the lands claimed. 
**###**#* 

“* * * If the company or its assigns decline to enter¬ 
tain the suggestion of reconveyance, in such event the 
settlement claim will be rejected. But if reply is made in 
the affirmative, then field examination will be directed, 
not only with reference to the facts alleged in the proof 
but also as to the quality of the land applied for and 
all of the land in any section thus affected. Should the 
field examination show the settlement claim to be in¬ 
valid, charges will be lodged against the claim, and the 
matter will proceed to final determination under the 
usual procedure. Should decision be favorable to the 
settlement claim upon report of the field examiner, or 
upon the hearing, as the case may be, the railroad com¬ 
pany will then be requested to convey the land to the 
Government by proper deed or relinquishment with evi¬ 
dence of title, which instrument of conveyance should 
not be recorded until accepted by the Department of 
the Interior. Should the deed or relinquishment be ac¬ 
cepted, it will be returned to the company to be prop¬ 
erly recorded on the records of the county in which the 
land involved is situated, after which it will be retrans¬ 
mitted for the files of the General Land Office. The 
register will then be directed to issue final certificate 
upon the settlement claim as a basis for patent. The 
company may then file application for land of equal 
area and quality with that conveyed. 

“The authority given the railroad company to relin¬ 
quish lands covered by the claims of the settlers and 
select other lands in lieu thereof does not restrict it to 
the acreage embraced in such claims, but the company 
may relinquish any part, or the whole, of any section 
containing such claim or claims, and any fraction of 
any such section remaining after the issuance of pat¬ 
ents to the settlers will be subject to entry the same 
as other public lands. 
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“For any lands reconveyed by the company one or 
more selections may be made in lieu thereof until the 
entire area relinquished has been exhausted: Provided, 
That not less than a legal subdivision of base land will 
be designated for any legal subdivision selected, Such 
selection to exhaust any subdivision of base designated 
therefor.” 

i 

General Land Office Circular 1480, October 10,1940 (6 F. R. 
422); Code of Federal Regulations, Title 43, secs. 2731.61- 
273.67. 

“273.63. Land grant railroads; release of their land 
grant rights. By subsection (b) of section 321, it is 
provided further that if a carrier furnishing such trans¬ 
portation, or a predecessor in interest, received a land 
grant from the United States to aid in the construction 
of any portion of its railroad, the provisions of law 
relating to compensation for such transportation shall 
continue to apply as though subsection (a) of section 
321 had not been enacted, until the carrier shall jfile 
with the Secretary of the Interior in the form and man¬ 
ner prescribed by him a release of any claim it may 
have to lands, interests in lands, compensation, or re¬ 
imbursement on account of lands or interests in laftds 
so granted, claimed to have been granted or claimed 
should have been granted. This release must be filed 
on or before September 18, 1941. The act does not ire- 
quire the carrier to reconvey land already patented or 
certified for its benefit, or prevent the issuance of pat¬ 
ents confirming the title to land which the Secretary of 
the Interior shall find has been sold by the carrier prior 
to September 18, 1940, to an innocent purchaser for 
value or prevent the issuance of patents for land listed 
or selected by the carrier, where the listing or selection 
was fully and finally approved by the Secretary of tjhe 
Interior prior to September 18, 1940, to the extent that 
the issuance of such patents may be authorized by law. 

“273.64. Form of release. The release must be sub¬ 
stantially in the following form: 

“The . Railroad (Railway) Com¬ 

pany, a corporation organized and existing by virtue 


of the laws of the State of., with office 

and principal place of business at.,;in 


i 
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the state of., hereby, in accordance 

with section 321 of Part II of Title III of the Trans¬ 
portation Act of 194-0, and the rules and regulations 
issued thereunder by the Secretary of the Interior, 
relinquishes, remises and quitclaims to the United 
States of America any and all claims of whatever 
description to lands, interests therein, compensation 
or reimbursement therefor on account of lands or in¬ 
terests granted, claimed to have been granted or 
claimed should have been "ranted by any act of the 

Congress to the.Railroad (Railway) 

Company or to any predecessor in interest in aid of 
the construction of any portion of its railroad. 

“This release does not embrace the rights of way 
or station grounds of this company, lands sold by the 
company to innocent purchasers for value prior to 
September 18, 1940, lands embraced in selections 
made by the company and approved by the Secretary 
of the Interior prior to September 18, 1940, or lands 
which have been patented or certified to the company 
or any predecessor in interest in aid of the construc¬ 
tion of its railroad. 

“(Followed by seal, signatures, execution and ac¬ 
knowledgment.)” 

STATEMENT OF POINTS. 

1 . The court below erred in finding that the Act of April 
28,1904, was supplemental to and in legal effect amendatory 
of the Act of July 27,18G6, and therefore that lands selected 
under the former act were in effect lands granted under the 
Act of 1866. 

2. The court below erred in failing to find that the lands 
in question are lands to which appellant is entitled under 
the contract made by the Act of April 28, 1904, and the re¬ 
linquishment to the United States of the base lands in ex¬ 
change for which the right of selection was tendered. 

3. The court below erred in finding that the lands in ques¬ 
tion, selected by appellant under the Act of April 28, 1904, 
are lands claimed as granted in aid of the construction of 
the Atlantic and Pacific Railroad. 
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4. The court below erred in finding that appellant’k re¬ 
lease of further claims to lands granted to appellant dr its 
predecessors “in aid of the construction of any portion of 
its railroad” included appellant’s claim to the lands in 
question selected under the Act of April 28, 1904. 

5. The court below erred in finding that the complaint 
fails to state a case in which relief can be granted and in 
entering final judgment for the defendants. 


SUMMARY OF THE ARGUMENT. 

j 

1. 2. and 3. The Act of April 28, 1904, was not an amend¬ 
ment of the granting act of 1866, or in itself an act granting 
lands in aid of construction, but was separate and distinct 
legislation for the express purpose of enabling the United 
States to recover title to certain lands in New Mexico pre¬ 
viously granted to appellant’s predecessor, in exchange for 
which the act tendered the right of selection of other va¬ 
cant public land of equal quality” in the said Territory. 
Lands selected under the Act of April 28, 1904, therefore, 
are lands claimed under that act, in completion of the ex¬ 
changes authorized by that act, as consideration for the base 
lands relinquished to the United States at the request of 
the Secretary of the Interior, and are not lands claimed as 
granted in aid of the construction of the railroad. 


4. The release filed pursuant to Section ,321 (b) of. the 
Transportation Act of 1940 was a release of further claims 
to lands granted to appellant or its predecessor “in aid of 
the construction of any portion of its railroad” and; the 
release is therefore inapplicable and does not include claims 
to lands selected under the Act of April 28, 1904. 


5. If the release is inapplicable and does not include 
claims to lands selected under the Act of April 28, 1904,; the 
complaint states a case in which relief can and shoukjl be 
granted, of which the court below had jurisdiction, and the 
motion to dismiss should have been overruled. 


! 
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ARGUMENT. 

1. 2. and 3. The Act of April 28, 1904, was not an amend¬ 
ment of the granting act of 1866, or in itself an act 
granting lands in aid of construction, but was sepa¬ 
rate and distinct legislation for the express purpose of 
enabling the United States to recover title to certain 
lands in New Mexico previously granted to appellant’s 
predecessor, in exchange for which the act tendered 
the right of selection of other “vacant public land of 
equal quality” in the said Territory. Lands selected 
under the Act of April 28, 1904, therefore, are lands 
claimed under that act, in completion of the exchanges 
authorized by that act, as consideration for the base 
lands relinquished to the United States at the request 
of the Secretary of the Interior, and are not lands 
claimed as granted in aid of the construction of the 
railroad. 

The Act of April 28, 1904, was entitled An act for the 
relief of small-holding settlers within the limits of the grant 
to the Atlantic and Pacific Railroad Company in the Terri¬ 
tory of New Mexico. 

It was a remedial act which plainly and in simple terms 
offered a trade, section for section, of public lands of the 
United States for lands owned by the railroad company. It 
provided that the railroad company “may, when requested 
by the Secretary of the Interior so to do, relinquish or deed, 
as may be proper” (depending on whether the railroad 
company had or had not received patent) the lands sought 
by the United States for the benefit of the settlers, and in 
exchange the United States would thereafter patent to the 
railroad company upon selection “other sections of vacant 
public land of equal quality” in the Territory. 

In Santa Fc Pacific R. Co. v. Fall . 259 U. S. 197, the Su¬ 
preme Court was called upon to consider the purpose and 
effect of the act and the authority of the Secretary of the 
Interior. In that case this same plaintiff sued to enjoin 
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the Secretary from rejecting and cancelling lieu selections 
under the Act of April 28, 1904, on ground alleged tp be 
erroneous. At the time those selections were filed (the base 
lands having been relinquished previously at the request 
of the Secretary of the Interior) both the base lands and 
the selected lands were classified as coal lands within 15 
miles of a railroad. At that time also, the onlv statutory 
classification of coal lands was of coal lands within 15 miles 
of a railroad, which were valued at not less than $20.00 an 
acre, and coal lands more than 15 miles from a railroad, 
which were valued at not less than $10.00 an acre. After the 
selections were filed the value and classification of the 
selected lands were questioned and an investigation Was 
ordered, with the result that the selections were finally! re¬ 
jected on the ground that the selected lands were of greater 
value than the base lands relinquished. The lower courts 
denied relief but on appeal the Supreme Court held that;the 
validity of the selections was to be determined as of'the 
date they were filed, that the Secretary went beyond his 
authority and the powers conferred upon him by the stat¬ 
ute when he took into account facts not known at the time 
the selections were filed, and that the company was entitled 
to an injunction against the rejection and cancellation of 
the selections on that ground. On the authority of the Sec¬ 
retary under the statute the Court said: I 

“The moment that lands were relinquished at the:re¬ 
quest of the Secretary a contract was made, and 'the 
government was bound to convey to the company shell 
vacant lands within the territory as the company should 
select, provided only that they were of equal quality. 
In theory of law the obligation was immediate when 
the selection was mad c, if it complied with the condition. 
Tt is true that the Secretary had to be satisfied upon tihat 
point, but his discretion was not arbitrary; it went only 
to the quality of the lands. If, as Chief Justice Shaw 
put it, a piepoudre court could have been summoned 
and the matter determined forthwith, the Secretary 
would have been bound to act on the facts as they then 
appeared, and could not have elected to wait for better 
days.” (Italics added) 
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See also United States ex rel. Santa Fe Pacific R. Co. v. 
Work, 55 App. D. C. 206, 4 Fed. (2d) 172, which involved a 
similar controversy over the value of the relinquished land 
in another exchange under the Act of April 28, 1904. In 
that case this Court, following the decision of the Supreme 
Court in Santa Fe Pacific R. Co. v. Fall, 259 U. S. 197, held 
that the status of the relinquished land was fixed at the 
time of the relinquishment, as the status of the selected 
land was fixed at the time of selection, that both were classi¬ 
fied as coal land which established their “quality” as of 
the minimum or statutory value of $20.00 per acre, that the 
Secretary could not withhold approval of the selection to 
await subsequent investigation, and that he went beyond 
the powers conferred upon him by the statute when he sus¬ 
pended action on the selection to take into account facts not 
known at the time the selection was filed. 

The error on which the action of the Department of the 
Interior in this case is based is primarily in the appraisal 
and characterization of the Act of April 28, 1904. Thus the 
Secretary’s decision (Exhibit D; Joint App. 10-16), after 
referring to certain earlier acts recognizing the validity as 
against the United States of the claims of certain settlers on 
the lands acquired from Mexico, states: 

“From the foregoing, it is evident that the purpose of 
the act of April 28, 1904, was to reimburse the Santa 
Fe Company for losses in the grant of July 27, 1866, 
occasioned by the inability of the United States to fur¬ 
nish good title to lands acquired from Mexico under 
the treaty of Guadaloupe-Hidalgo in 1848 and the Gads¬ 
den purchase of 1853 which were occupied by settlers 
who had entered in good faith.” 

On the purpose and necessity for the Act of April 28, 1904, 
that is certainly in error because it is perfectly clear and 
has never been questioned that the railroad company had 
good title to the lands sought to be recovered by the United 
States under that act. So far as such lands were concerned, 
the railroad company had suffered no “losses” from the 
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grant of 1866 and there was no “inability” of the United 
States to furnish “good title” to the railroad company^ be¬ 
cause the railroad company’s title had attached prior to 
the acquisition of any rights by the settlers who were occu¬ 
pying such lands, i.e. on March 12, 1872, the date of definite 
location of the railroad. 

See also, on the legislative history of the Act of April 28, 
1904, H. Rept. 1203, 58th Congress, 2nd session, Cong. Rec¬ 
ord, vol. 38, pt. 3, p. 2900. 

The conclusion of the court below that the Act of 1904 
was in legal effect amendatory of the granting act and that 
the two acts were in pari, materia and to be read as parit of 
a single statutory plan to grant lands in aid of the Con¬ 
struction of the railroad, is also inconsistent with the deci¬ 
sion of the Supreme Court in Santa Fe Pacific R. Co. v. 
Work, 267 U. S. 511, which involved similar lieu selections 
under another act, the Act of June 22, 1874, 18 Stat. 194. 
In that case it was argued for the railroad company that 
the Act of 1874, which authorized relinquishments and lieu 
selections, was in legal effect amendatory of the granting 
act and that the two acts were in pari materia, but the Su¬ 
preme Court held otherwise. In that case the plaintiff 
sought approval of selections of lands classified as <*oal 
lands, notwithstanding a provision in the Act of 1S74 that 
the lands to be selected under that act were “public lands 
not mineral”—the argument for the plaintiff being that |the 
Act of 1874 was in legal effect amendatory of the granting 
act of 1866, that the latter granted and authorized indem¬ 
nity selection of lands containing coal and iron by expressly 
providing that the word “mineral” as used in the granting 
act was not to be considered as including coal and iron, and 
that the word “mineral” as used in the Act of 1874 should 
he given the same construction. The Supreme Court held, 
however, that the two acts were separate and distinct hud 
that the construction argued for the Act of 1874 was not 
justified. | 

Only the most strained construction of the Act of 1904 
can justify the conclusion that the lands selected under that 
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act, in completion of the exchange tendered by the act and 
requested by the Secretary of the Interior, are lands 
granted in aid of the construction of the railroad. 

The decision of the court below that the lands in question 
are claimed under any act granting lands in aid of the con¬ 
struction of the railroad is not justified by the terms of the 
act under which the selections were made and is in the teeth 
of the decision of the Supreme Court in Santa Fe Pacific B. 
Co. v. Fall. 

4. The release filed pursuant to Section 321 (b) of the 
Transportation Act of 1940 was a release of further 
claims to lands granted to appellant or its predecessor 
“in aid of the construction of any portion of its rail¬ 
road” and the release is therefore inapplicable and 
does not include claims to lands selected under the 
Act of April 28, 1904. 

The legslative history of the Transportation Act of 1940 
throws little light on the origin or purpose of either sub¬ 
section (a) or (b) of Section 321, Part II, Title III. The 
act as a whole was the culmination of numerous proposals 
and bills to amend the Interstate Commerce Act and to ex¬ 
tend its application to other forms of transportation, in 
particular to water carriers, and to remedy what were be¬ 
lieved to be defects in the law. The bill which finally be¬ 
came the Transportation Act of 1940 was S. 2009, 76th Con¬ 
gress, 1st Session. Section 321 was added to the bill as new 
legislation by the House Committee on Interstate and For¬ 
eign Commerce, with a brief statement in the report of the 
committee (H. Kept. 1217, 76th Congress, 1st Session) of 
the terms of the two subsections but no further explanation. 
The conference committee, after passage of the amended 
bill by the House of Representatives, further amended sub¬ 
section (a) by adding the exception in favor of military and 
naval traffic. The only explanation of subsections (a) and 
(b) in the report of the conference committee (H. Rept. 
2016, 76th Congress, 3rd Session) is a brief statement of 
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the terms thereof and of the further amendment of subsec¬ 
tion (a) to except military and naval traffic from the re¬ 
quirement of payment of full rates. 

The purpose of Section 321 is obviously two-fold: (1) to 
make certain concessions to the carriers in the rates, fares, 
and charges applicable to the transportation of persons, 
property, and mail for the United States; and (2) to obtain 
the release and relinquishment to the United States of; all 
remaining unadjusted land grants. 

The rate concessions are made in subsection (a). The 
provision for the release, in consideration of which the rate 
concessions are made, is contained in subsection (b). 

i 

Considering the terms of subsection (b) of the statute 
and the release filed by the plaintiff pursuant thereto, it 
must be apparent that the claims released were limited to 
claims to lands, or interests therein, granted to any rail¬ 
road company in aid of the construction of any portion of 
its railroad. 

The statute so provided, the release being required of 
“any carrier by railroad furnishing such transportation,!or 
any predecessor in interest” which “shall have received a 
grant of lands from the United States to aid in the construc¬ 
tion of any part of the railroad operated by it.”. 

The regulations so provided, including a form of release 
(Circular 1480, sec. 273.64) reciting that the company exe¬ 
cuting the release “relinquishes, remises and quitclaims to 
the United States of America any and all claims of what¬ 
ever description to lands, interests in lands” etc. “granted, 
claimed to have been granted or claimed should have been 

granted hv any act of the Congress to the.j.. 

Railroad (Railway) Company or to any predecessor in in¬ 
terest in aid of the construction of any portion of its rail¬ 
road”. 

The release filed by appellant and accepted and approved 
by the Secretary was in the form prescribed by the Secre¬ 
tary. (Joint App. 8-10). 

The nature and history of such grants in aid of the con¬ 
struction of certain railroads are well known. 
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“Although varying in some details in each of the 
grants, the basic policy for the allotment of Federal 
public land for the development of railroads in the Na¬ 
tion forms an interesting chapter in the history of the 
United States. 

“Briefly, this basic policy was this: 

“Grant was given for the right-of-way of the rail¬ 
road, and on either side of this strip of territory alter¬ 
nate sections of land were awarded to defray the cost 
of construction. It was discovered that many of these 
construction sections—designated primary grants—al¬ 
ready had been disposed of to settlers, or reserved for 
specific purposes under other land laws, or were min¬ 
eral in character. As a consequence, other tracts of 
land beyond the primary grants were made available 
to the roads in what were known as indemnity grants, 
designed to compensate for lands already taken or 
found to be mineral in character. Later, it was found 
necessary to enact remedial legislation to adjust con¬ 
troversies between the grantees and settlers, generally 
permitting the grantees to take other land in lieu of set¬ 
tlement claims, and in some instances allowing the set¬ 
tlers to transfer their claims elsewhere.” ' 

See Public Aids to Transportation, Federal Coordinator 
of Transportation (1938), Yol. II, pages 3-42, for a review 
of the acts which granted lands in aid of construction. 

See also, for a general description of some of the grants: 
Santa Fe Pacific P. Co. v. Lane, 244 U. S. 492 (Atlantic and 
Pacific grant); Payne v. Central Pari fie R. Co.. 255 U. S. 
228 (Central Pacific grant); United States v. Northern Pa - 
cific R. Co.. 256 U. S. 51 (Northern Pacific grants); South¬ 
ern Pacific R. Co. v. Fall, 257 U. S. 460 (Southern Pacific 
main line grant). 

The status of the Atlantic and Pacific grant and other 
unadjusted grants, as of June 30,1938, is shown in Informa¬ 
tion Bulletin No. 5, as follows: 

5 Transport at ism—Information Concerning Land Grants for Roods, Canals, 
River Improvements, ansi Railroads —Information Bulletin, 1939 Series, No. 5 
(Government Printing Office: 1940) 
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GRANTS PRACTICALLY ADJUSTED, BUT NOT CLOSED. 







Area of grants 

Acres 

Amount 

Name of railroad 

Date of grant 



in acres 

patented ! 

due 

St. Paul & Pacific 

Mar. 3, 

1S57 

(11 

Stat. 


j 


R. R. Co. 

195); 

Mar. 3, 

1865 (13 





Stat. 

526) 



3,S51,691.25 

3,256,846.21 

594,845.04 

Central Pacific R. R. 

July 1, 

1862 

(12 

Stat. 




Co. 

489); 

July 2, 

1864 (13 





Stat. 

356) 



8,056,581.46 

7,920,255.69 

136,325.77 

Northern Pacific 

July 2, 

1864 

(13 

Stat. 




Ry. Co. 

365; 

May 31, 

1870 (16 





Stat. 

378) 



43,150,330.39 

38,591,614.78 

4,558,715.61 

California & Oregon 

July 25 

, 1866 

(14 

Stat. 




R. R. Co. 

239) 




3,268,564.63 

3,240,608.85 

27,955.78 

Atlantic & Pacific 

July 27 

1866 

(14 

Stat. 




R. R. Co. (West- 

292) 







era Div-ision) 





13,423,237.02 

11,917,309.83 

1,505,927.19 

Southern Pacific R. 

July 27 

1866 

(14 

Stat. 




R. Co. (main line). 

292) 




4,714,055.71 

4,664,355.65 

49,700.06 

Southern Pacific It. 

Mar. 3, 

1871 

(15 

Stat. 




R. Co. (branch line). 

573) 




4,064,373.25 

2,140,474.81 

1,923,898.44 

Total. 



• • • • 


SO,528.833.71 

71,731,465.82 

8,797,367.89 


This was approximately the status of the unadjusted grants 
when the Transportation Act of 1940 was enacted, and it 
was obviously for the purpose of writing off and extinguish¬ 
ing just such unsatisfied claims that Section 321 (b) was 
written into the Transportation Act of 1940. 

On March 13, 1941, shortly after the acceptance and ap¬ 
proval of the releases filed by appellant, Santa Fe Pacific 
Railroad Company, which succeeded to the Atlantic and 
Pacific grant, and by the Atchison, Topeka and Santa Fe 
Railway Company, which operates the railroad, the De¬ 
partment of the Interior, Information Service, released the 
following statement: ! 

“The claim of the Atchison, Topeka and Santa, Fe 
Railroad Company to approximately 1,400,000 acres of 
public land in Arizona and New Mexico has been ‘can¬ 
celled out’ after 75 years of railroad land grant nego¬ 
tiations, with the approval of a land grant claim re¬ 
lease submitted by that railroad, Secretary of the In¬ 
terior Harold L. Ickes announced today. 

“The release of the Santa Fe constitutes the second 
instance in which land is being relinquished to the Grov- 
ernment under provisions of the Transportation Act 
of 1940. The first relinquishment, made by the South- 


I 
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ern Pacific Railroad, involved about 2,000,000 acres of 
public land in Southern California. 

“Approval of the release by Secretary Ickes clears 
the track for the Santa Fe to take advantage of in¬ 
creased rates for certain classes of Government freight 
and passenger business on mileage of its early land- 
grant road predecessor, the Atlantic and Pacific Rail¬ 
road Company, from Isleta, New Mexico, to the Colo¬ 
rado River in Arizona in the vicinity of Needles, Cali¬ 
fornia. Under the Transportation Act, railroads orig¬ 
inally constructed with the aid of public land may dis¬ 
continue preferential reduced rates for certain forms 
of Government traffic if, as and when the roads receive 
aprroval by the Secretary of the Interior of a formal 
release of any claim under such grants. 

“One of the factors in the expansion of the nation’s 
transportation network westward to the Pacific, the At¬ 
lantic and Pacific Railroad Company was awarded a 
grant of approximately 13,423,000 acres of the public 
domain by Congress in 1866, according to General Land 
Office records. Of this original grant, the railroad re¬ 
ceived title to approximately 11,917,000 acres from the 
United States. Claims for the unpatented area of ap¬ 
proximately 1,400,000 acres, now have been relin¬ 
quished by the release submitted by the Santa Fe.” 

It is not disputed that any and all claims of whatever de¬ 
scription on the part of appellant, as successor to- the At¬ 
lantic and Pacific Railroad Company, to further satisfac¬ 
tion of the grant of 1S66, referred to in Information Bul¬ 
letin No. 5 supra and in the statement issued by the Depart¬ 
ment of the Interior on March 13, 1941, were intended to be 
and were relinquished by the release accepted and ap¬ 
proved by the Secretary on March 1,1941. 

Appellant’s claim to- the lands in question, however, in 
completion of the exchange proposed by the Secretary of 
the Interior under the Act of 1904 and partly executed by 
appellant’s relinquishment of the base lands sought by the 
Government, is a different matter. It is not covered by the 
release because it is not a claim to lands granted by the 
Act of 1866 or a claim under any act granting lands in aid 
of the construction of the railroad. 
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5. If the release is inapplicable and does not include claims 
to lands selected under the Act of April 28, 1904, the 
complaint states a case in which relief can and should 
be granted, of which the court below had jurisdiction, 
and the motion to dismiss should have been overruled. 


The general rule that in certain cases and within judici¬ 
ally defined limits, an aggrieved party is entitled to a ju¬ 
dicial review of the action of an executive or administra¬ 


tive officer, such as the Secretary of the Interior, and that 
such review may be had by means of a suit for injunction 
or mandamus in the courts of the District of Columbia,lhas 
been stated and applied many times, and recently by Jus¬ 
tice Miller of this court in an article entitled “A Judge 
Looks at Judicial Review of Administrative Determina¬ 
tions” in 26 American Bar Association Journal, January, 
1940. ! 

“In order to secure a review, the record must show 
jurisdiction in the reviewing court. * * * 

“Jurisdiction ‘is the power to hear and determine 
the controversy presented, in a given set of circum¬ 
stances’. The grant of such power to the reviewing 
courts may be found in the statute which created the 
agency or provided for its operation, or in a special 
statutory provision, as in Rev. Stat. Sec. 4915, which 
gives an alternative remedy in equity on appeal from 
a determination of the Patent Office, or in the Urgent 
Deficiencies Act of 1913, which provides for review of 
orders of the Interstate Commerce Commission. On 
the other hand, jurisdiction, i. e., power to hear and 
determine, may be founded upon general principles of 
equity , where it appears that the citizen has suffered, 
or is about to suffer, irreparable injury as a result of 
administrative refusal to perform a purely ministerial 
act; or as a result of administrative action based upon 
an unconstitutional delegation of power; or which con¬ 
stitutes an unlawful exercise or assumption of po\yer, 
beyond the scope of the authority granted by the sta¬ 
tute: or which is based upon a clear mistake of law, 
constituting such an arbitrary and capricious action as 
to fall entirely outside the range of discretion vested in 
the agency.” (italics added) 


i 

\ 
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The cases cited, founded on general principles of equity, 
included cases against the Secretary of War, Secretary of 
the Interior, Postmaster General, Commissioner of Pat¬ 
ents, and the Interstate Commerce Commission. 

Another recent case, against the Secretary of Labor, is 
Perkins v. Elg, 307 U. S. 325. This case was cited with ap¬ 
proval still more recently, in Areyias v. United States, de¬ 
cided May 22, 1944, as follows: 

“Even in some discretionary matters, it has been held 
that if an official acts solely on grounds which misap¬ 
prehend the legal rights of the parties, an otherwise 
unreviewable discretion may become subject to correc¬ 
tion. Perkins v. Elg, 307 U. S. 325, 349.” 

Another similar recent case is Stark v. Wickard , decided 
February 28, 1944, in which the Supreme Court stated 
again at length the general rules which govern judicial re¬ 
view of administrative action and the jurisdiction of the 
courts of the District of Columbia in such cases. 

In the present case the light of the plaintiff which, it is 
charged, has been denied and threatened with destruction 
by the action of the Secretary of the Interior and the other 
defendants, is the right to make a selection of lands under 
the Act of April 28,1904, in completion of an exchange orig¬ 
inally proposed and requested by the Secretary of the In¬ 
terior and partly executed by the plaintiff’s relinquishment 
to the United States of other lands owned by the plaintiff. 

The action of the Secretary in rejecting plaintiff’s selec¬ 
tion of the lands in question is solely on the ground that 
after the selection was filed and prior to its approval and 
the issuance of patent to the plaintiff, the plaintiff executed 
a release under Section 321 (b) of the Transportation Act 
of 1940, of all claims to lands, or interests therein, granted 
to it or its predecessor in aid of the construction of its rail¬ 
road, and that the release included and was effective to ex¬ 
tinguish the right of selection in question. 

That the action of the Secretary in rejecting and threat¬ 
ening cancellation of plaintiff’s selection, if found to be er- 
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roneous as a matter of law, is reviewable in a suit for in¬ 
junction or mandamus seems clear, on the authorities j and 
general principles above stated. 

Moreover, on the question of remedy, there is the on|-all- 
fours precedent of Santa Fe Pacific R. Co. v. Fall. 259 TjJ. S. 
197, a case where this same plaintiff brought a suit to en¬ 
join the Secretary of the Interior from rejecting and can¬ 
celling selections under the same act as the act hero in¬ 
volved. The selections were filed in 1911 and at that time 
the base lands relinquished to the United States and the lieu 
lands selected by the plaintiff were classified as of equal 
quality, but some time later and while the selections were 
still pending a reclassification was made which resulted in 
the rejection of the selections on the ground that thq se¬ 
lected lands were of greater value than the base landsj re¬ 
linquished. The bill of complaint for an injunction wasjdis- 
missed and the dismissal was affirmed by the Court of |Ap- 
peals, but on appeal to the Supreme Court the judgment 
was reversed and it was held that the plaintiff was right on 
the merits mid was entitled to an injunction. 

“The government argues that there was no jurisdiction 
over the bills because the question whether the lands 
selected were of the same quality as those relinquished 
rested wholly in the judgment of the Secretary. jBut 
the position of the "Railroad Company is that the Sec¬ 
retary went beyond the powers conferred upon hint by 
the statute when he took into account facts not knbwn 
at the time of the selection, and we are of opinion that 
the company is entitled to bring that question into 
court.” 

There is little difference between the case against Sec¬ 
retary Fall and the present case against Secretary Tekcs. 
The facts are almost identical; the same plaintiff, the same 
matter in controversy—the right of the plaintiff to the ap¬ 
proval of lieu selections admittedly valid except for cir¬ 
cumstances and facts presented after the filing of the selec¬ 
tions and believed to be sufficient to require rejection, I the 

i 

j 

i 

i 
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issue—the authority of the Secretary under the law to take 
into account such circumstances or facts and the validity 
of his action judged by the criterion of the statute. 

The decision of the Supreme Court is conclusive on the 
right of the plaintiff in any similar case, where the plain¬ 
tiff’s right is clear, to the remedy of injunction. 

The same question was also presented in an action for 
mandamus involving a similar selection under the Act of 
April 28, 1904, which was finally decided in the Court of 
Appeals, United States ex ret. Santa Fe Pacific R. Co. v. 
Work, 55 App. D. C. 206, 4 Fed. (2d) 172, on the authority 
of the decision of the Supreme Court in Santa Fe Pacific 
R. Co. v. Fall. 

Another leading case, on the right to enjoin the Secretary 
of the Interior, involving the rejection and cancellation of 
railroad land grant indemnify selections because of action 
affecting the selected lands after the selections were filed 
and the rights of the selector attached, is Payne v. Central 
Pacific R. Co., 255 TL S. 22S, 65 L. ed. 598 (1921). On the 
question of remedy by injunction in that case the court said: 

“IVe are asked to say that this is a suit against the 
United States, and therefore not maintainable without 
its consent; but we think the suit is one to restrain the 
appellants from canceling a valid indemnity selection 
through a mistaken conception of their authority, and 
thereby casting a cloud on the plaintiff’s title. Ballin¬ 
ger v. United States. 216 U. S. 240; Philadelphia Co. v. 
Stimson. 223 U. S. 605, 619, 620: Lane v. Watts, 234 U. 
S. 525, 540. 

“Our conclusion is that, in giving effect to the with¬ 
drawal as against the prior selection, which admittedly 
was valid when made, the appellants departed from a 
plain official duty, and that to avoid the resulting injury 
to the plaintiff, for which no other remedy is available, 
an injunction should issue directing a disposal of the 
selection on its merits, unaffected by the withdrawal.” 

Payne v. Central Pacific R. Co., it may be noted, is men¬ 
tioned in the opinion of this Court in Ickes v. Underwood, 
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decided on March 20, 1944, and distinguished on the ground 
that in that case ( Payne v. Central Pacific R. Co.) the plain¬ 
tiff’s selection was the final step in completion of a contract 
between the plaintiff and the United States, whereas iri the 
case then under consideration the plaintiffs had merely 
taken the initial steps in seeking to secure a gratuity from 
the Government. The distinction thus pointed out applies 
equally to the present case which also involves contractual 
rights rather than an attempt to invoke the discretion of the 
Secretarv. i 

Other cases in which the right to enjoin the Secretary of 
the Interior from action beyond the scope of his authojrity, 
or based on erroneous construction of the law, which re¬ 
sults in denying rights founded on statute or in casting 
a cloud on vested rights or titles, has been upheld, are: 

Santa Fe Pacific R. Co. v. Lane, 244 U. S. 492. 

West v. Ryders, 59 App. D. C. 122, 36 F. (2d) 10$. 

Red Canyon Sheep Co. v. Tckes, 69 App. D. C. 27, 98 
F. (2d) 308. I 

Tckes v Fox, 300 U. S. 82. ; 

Tckes v. Ledbetter, 17 IT. S. App. D. O. 358, 135 F. 
(2d) 658. 

Fox v. Tckes, 78 U. S. App. D. O. 84, 137 F. (2d) 30. 


CONCLUSION. 

I 

The complaint states a cause of action upon which relief 
can and should be granted, and the motion to dismiss should 
have been overruled. j 


Charles II. Woods. 

' 

Thomas J. Barnett, 
Lawrence Cake, 

Attorneys for AppeUant\. 


March 26, 1945. 
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United States Court of Appeals 

j 

Distkict of Columbia. i 


No. 8956. 


SANTA FE PACIFIC RAILROAD COMPANY, 

Appellant, 

v. 

HAROLD L. ICKES, OSCAR L. CHAPMAN, FREI? W. 

JOHNSON, Appellees. 


Appeal from the District Court of the United States for 

the District of Columbia. 


JOINT APPENDIX. 


1 Filed Mar-7 1944 

COMPLAINT FOR INJUNCTION AND RELIEF IN 
THE NATURE OF MANDAMUS 

i 

1. Plaintiff, Santa Fe Pacific Railroad Company, is a cor¬ 
poration created and organized under the Act of March 3, 
1897, c. 374, 29 Stat. 622, and sues in its own right and as 
lawful successor to the Atlantic and Pacific Railroad Com¬ 
pany, a corporation created and organized under the Act of 
July 27, 1866, c. 278, 14 Stat. 292. j 
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2. The defendants are residents of the District of Colum¬ 
bia, the defendant Harold L. Ickes being Secretary of the 
Interior and as such charged by law with the administra¬ 
tion of the laws of the United States relating to public 
lands, the defendant Oscar L. Chapman being Assistant 
Secretary of the Interior and charged with like duties 
under the direction of the Secretary and in particular with 
the supervision of the General Land Office, and the defen¬ 
dant Fred W. Johnson being Commissioner of the General 
Land Office and charged by law with the administration 
of that office under the supervision and direction of the Sec¬ 
retary and Assistant Secretary of the Interior. The defen¬ 
dants are sued individually and in view and because 

2 of acts done or threatened by them under color of 
their offices and authority. 

3. The matter in controversv, exclusive of interest and 
costs, exceeds in value the sum of $3,000, and involves the 
construction of certain laws of the United States under 
which plaintiff claims vested rights in and to certain public 
lands, and the duty of the defendants, respectively, to de¬ 
termine plaintiff’s rights in and to the lands in question 
and plaintiff’s right to a patent to the said lands, upon a 
proper construction of the laws under which plaintiff’s 
rights are claimed, and without regard to a certain release 
executed by plaintiff and filed with the defendant, the Sec¬ 
retary of the Interior, as hereinafter more particularly 
stated. 

4. Plaintiff, Santa Fe Pacific Railroad Company, is suc¬ 
cessor to the Atlantic and Pacific Railroad Company and 
to the land grant to the latter company under the Act of 
July 27, 1866, c. 278, 14 Stat. 292, and is fully vested with 
all the rights of the Atlantic and Pacific Railroad Company 
under the said Act of July 27, 1866, in and to the lands 
thereby granted. 

5. Included in the lands so granted, and acquired and 
owned by plaintiff as successor to the said Atlantic and 
Pacific Railroad Company, prior to December 18,1911, were 
the following described lands in New Mexico, to wit, the 
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SW^SW 1 ^ and the SE^NE 1 ^ of Section 29, Township 10 
North, Range 2 West, New Mexico Meridian, being lands 
within the primary limits of the said grant, title to which 
vested in plaintiff’s predecessor, the Atlantic and Pacific 
Railroad Company, as of March 12, 1872, upon the definite 
location of the said railroad. ; 

6. November 2, 1911, plaintiff was requested by the Com¬ 
missioner of the General Land Office, acting for the Secre¬ 
tary of the Interior, to relinquish to the United States said 
Section 29 of Township 10 North, Range 2 West, New Mex¬ 
ico, the relinquishment to be made under the Act of April 28, 
1904, 33 Stat. 556, entitled An Act for the relief of small¬ 
holding settlers within the limits of the grant to the Atlantic 

and Pacific Railroad Company in the Territory of 
3 New Mexico, which provided as follows: 

“That the Atlantic and Pacific Railroad Company, 
its successors in interest and its or their assigns, may, when 
requested by the Secretary of the Interior so to do, relin¬ 
quish or deed, as may be proper, to the United States any 
section or sections of its or their lands in the Territorv of 
New Mexico the title to which was derived by said railroad 
company through the Act of Congress of July twenty-sev¬ 
enth, eighteen hundred and sixty six, in aid of the construc¬ 
tion of said railroad, any portion of which section is and 
has been occupied by any settler or settlers as a home or 
homestead by themselves or their predecessors in interest 
for a period of not less than twenty-five years next before 
the passage of this Act, and shall then be entitled to select 
in lieu thereof, and to have patented other sections of va¬ 
cant public land of equal quality in said Territory, as may 
be agreed upon with the Secretary of the Interior.” 

A copy of the letter of the Commissioner of the General 
Land Office, dated November 2, 1911, requesting the relin¬ 
quishment, is attached hereto and made part hereof, marked 
Exhibit A. 

7. Thereafter, by deed of relinquishment dated December 
18, 1911, plaintiff relinquished the said Section 29 above 
described, including the SW^SW 1 ^ and the SE^NE 1 /^ 


1 
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thereof, to the United States, under the said Act of April 
28, 1904, and the same was accepted and approved by the 
Commissioner of the General Land Office and the Secretary 
of the Interior. Copies of the deed of relinquishment and 
accompanying letter dated February 12, 1912, from Britton 
& Gray, Attorneys for Santa Fe Pacific Railroad Company, 
to the Commissioner of the General Land Office, of letter 
dated March 5,1912, from the Commissioner of the General 
Land Office to the Secretary of the Interior recommending 
approval, with approval by the First Assistant Secretary 
of the Interior dated March 21, 1912, and letter dated May 
22, 1912, from the Commissioner of the General Land Office 
to Britton & Gray authorizing the selection of other lands, 
in lieu of the lands relinquished, under the said Act of 
April 28, 1904, are attached hereto and made part hereof, 
marked Exhibit B. 

8. Thereafter, August 28,1940, plaintiff, Santa Fe Pacific 
Railroad Company, exercised the right of selection, based 
on the relinquishment of the said SWpiSW 1 /^ and SE14 
NE 1 /^ of Section 29, Township 10 North, Range 2 
4 West, New Mexico, acquired as stated in paragraph 
7 supra, by making and filing selections, under the 
Act of April 28, 1904, of certain lands, to wit, the SWVt 
SW 14 of Section 33, Township 7 North, Range 10 West, and 
the SE^SW 1 /* of Section 35, Township 7 North, Range 10 
West, New Mexico (the said lands so selected being vacant 
public land available for selection), in lieu of the designated 
base or relinquished lands above described, to wit, the 
SWI/ 4 SW 14 and SE14NE14 of Section 29, Township 10 
North, Range 2 West, New Mexico, the latter not having 
been theretofore designated as base for any similar selec¬ 
tions and being valid for that purpose. The said selections 
were filed in the local land office of the Department of the 
Interior, at Las Cruces, New Mexico, in accordance with 
the regulations of the Department of the Interior (Title 43, 
Code of Federal Regulations, sections 273.56—273.57), 
being designated as Las Cruces 058331 and 058332, and in 
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due course were forwarded to the General Land Office for 
further action. i 

9. December 18,1940, while the said selections were pend¬ 
ing and as yet unapproved, plaintiff, Santa Fe Pacific Rail¬ 
road Company, filed with the Secretary of the Interior, 
pursuant to section 321(b), Title III, Part II, of the Trans¬ 
portation Act of 1940, being the Act of September 18, 1940, 
c. 722, 54 Stat. 954, U. S. Code, Title 49, secs. 65-66, a re¬ 
lease of 


“any and all claims of whatever description to lands, 
interests therein, compensation or reimbursement 
therefor on account of lands or interests granted, 
claimed to have been granted, or claimed should have 
been granted by any act of the Congress to Santa Fe 
Pacific Railroad Company or to any predecessori in 


interest in aid of the construction of any portion 
its railroad.” 


of 


The said release was accepted and approved by the Sec¬ 
retary of the Interior on March 1, 1941. A copy thereof 
is attached hereto and made part hereof, marked Exhibit C. 

10 . June 12, 1943, by decision of the Commissioner of the 
General Land Office, plaintiff was notified that in view of 
the said release the Santa Fe Pacific Railroad Company 

had no further rights under the Act of April 28,19b4, 
5 and that the said selections, Las Cruces 05S331 and 
058332, would be rejected. 

11 . Thereafter, on or about July 10, 1943, in accordance 
with the regulations and rules of practice of the Depart¬ 
ment of the Interior, plaintiff appealed to the Secretary 
of the Interior, from the decision of the Commissioner of 
the General Land Office rejecting the said selections. 

12. January 8, 1944, the defendant, Oscar L. Chapman, 
as Assistant Secretary of the Interior, acting for the defen¬ 
dant the Secretary of the Interior, affirmed the decision of 
the Commissioner of the General Land Office. A copy of 
the said decision, dated January 8, 1944, is attached hereto 
and made part hereof, marked Exhibit D. 


I 
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13. January 18, 1944, plaintiff filed with the Secretary of 
the Interior a motion for rehearing. February 8, 1944, 
plaintiff’s motion for rehearing was denied by the defen¬ 
dant the Assistant Secretary of the Interior. 

14. Plaintiff avers that its right under the Act of April 
28, 1904, to select other lands, in lieu of the lands relin- 
guished and conveyed to the United States as hereinabove 
stated, was and is a contractual right derived from the said 
Act of April 28, 1904, and the relinquishment and convey¬ 
ance to the United States of the base lands above described, 
at the request of the Secretary of the Interior; that plain¬ 
tiff has fully performed its obligation under the said con¬ 
tract by relinquishing and conveying to the United States 
the said base lands as requested; that the lands so relin¬ 
quished and conveyed to the United States have not been 
designated or used as base for any other selections; that 
plaintiff is entitled to the lands selected subject to the ap¬ 
proval of the Secretary of the Interior upon a determina¬ 
tion that the said lands are “vacant public land of equal 
quality” with the base lands; that the release, described in 
paragraph 9 supra, does not apply to and does not include 
rights of selection under the Act of April 28, 1904, because 

it is a release of claims to lands, or interests therein, 
6 granted to plaintiff or its predecessor in interest in 

aid of the construction of any portion of its railroad, 
whereas plaintiff’s rights under the Act of April 28, 1904, 
are of a different character and not derived from any grant 
to plaintiff or its predecessor; that in rejecting the said se¬ 
lections on the ground that the approval thereof is barred 
by the said release the defendants have acted on an erro¬ 
neous construction of the law and have gone beyond the au¬ 
thority and powers conferred on them by law and have arbi¬ 
trarily disregarded and departed from their plain duty to 
approve the said selections if found to be otherwise valid 
and in accord with the law and regulations. 

15. Plaintiff further avers that the action of the defen¬ 
dants in rejecting the said selections on the ground stated 
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and in denying plaintiff’s right to a patent to the lands 
selected is in violation of plaintiff’s vested rights iff and 
to the said lands and casts a cloud on plaintiff’s title; and 
right thereto; that plaintiff has exhausted all remedies, by 
appeal or otherwise, in the Department of the Interior,: and 
that its only remaining remedy is by application to • this 
court for a decree enjoining the defendants from rejecting 
the said selections on the ground stated, and directing the 
defendants to determine plaintiff’s right to the approval of 
the said selections without regard to the release filed bv 
plaintiff pursuant to section 351(b) of the Transportation 
Act of 1940; that unless such relief is granted plaintiff will 
be wholly denied and deprived of its rights under the isaid 
Act of April 28, 1904, in violation of the law and of the 
terms of the said contract, and will suffer loss and injury 
for which it has no other remedy -whatever. 

Wherefore, the premises considered, plaintiff prays; 

1. For a temporary restraining order or injunction, pen¬ 
dente lite, and upon final hearing a decree, enjoining the de¬ 
fendants from rejecting the said selections filed by plaintiff 
under the Act of April 28, 1904, on the ground that they are 
barred and all rights of the plaintiff therein extinguished 
by the release filed pursuant to section 321(b) of the Trans¬ 
portation Act of 1940; and directing the defendants to de¬ 
termine the rights of the plaintiff in the said selee- 

7 tions and to the lands selected, without regard to the 
said release. 

2. For such other and further relief as the case may re¬ 
quire and may be necessary and appropriate. 

Santa Fe Pacific Railroad Company, 

By Lawrence Cake ; 

Attorney 
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District of Columbia: 

I, Lawrence Cake, being duly sworn depose and say, that 
I am attorney for Santa Fe Pacific Railroad Company, a 
corporation, that I have read the above complaint, and that 
I verily believe the facts therein stated to be true. 

Lawrence Cake 

Subscribed and sworn to before me, a notary public in 
and for the District of Columbia, this 2Sth day of February, 
1944. 

Alma B. Newell, 

(Seal) Notary Public 

Lawrence Cake 

717 National Press Building 

Washington, D. C. 

Attorney for Plaintiff. 

13 Filed Mar-7 1944 

EXHIBIT C 
RELEASE 

Santa Fe Pacific Railroad Company, a corporation or¬ 
ganized and existing by virtue of an Act of Congress ap¬ 
proved March 3, 1S97 (29 Stat. 622), with office and prin¬ 
cipal place of business at New York, in the State of New 
York, hereby, in accordance with section 321 of Part II of 
Title III of the Transportation Act of 1940, and the rules 
and regulations issued thereunder by the Secretary of the 
Interior, relinquishes, remises and quitclaims to the United 
States of America any and all claims of whatever descrip¬ 
tion to lands, interests therein, compensation or reimburse¬ 
ment therefor on account of lands or interests granted, 
claimed to have been granted, or claimed should have been 
granted bv anv act of the Congress to Santa Fe Pacific Rail- 
road Company or to any predecessor in interest in aid of 
the construction of any portion of its railroad. 
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This release does not embrace the rights of way or station 
grounds of this company, lands sold by the company toi inno¬ 
cent purchasers for value prior to September 18,1940, lands 
embraced in selections made by the company and appjroved 
by the Secretary of the Interior prior to September 18, 
1940, or lands which have been patented or certified to the 
company or any predecessor in interest in aid of the con¬ 
struction of its railroad. j 

In Witness Whereof, Santa Fe Pacific. Railroad Com¬ 
pany has caused this Release to be signed in its corporate 
name and acknowledged or proved by its President and its 
corporate seal to be hereunto affixed and the same to be at¬ 
tested by the signature of its Secretary, this 17th day of 
December, 1940. 

Santa Fe Pacific Railroad Company, 
By (sgd) E. J. Engel 

Seal) Its President 

Attest: 

(sgd) R. M. Hogin 

Its Secretary 

State of New York j 

County of New York, ss 

On this 17th day of December, 1940, before me, the under¬ 
signed George Julius Howard, a notary public within and 
for the county aforesaid, appeared E. J. Engel and R. M. 
Hogin, to me personally known, who, being by me severally 
and duly sworn, did say that he, the said E. J. Engel, is 
the President, and lie, the said R. M. Hogin, is the Secre¬ 
tary, of Santa Fe Pacific Railroad Company, the corpora¬ 
tion which executed the foregoing instrument, and that the 
seal affixed thereto is the corporate seal of said corpora¬ 
tion, and that the said instrument was signed and sealed in 
behalf of said corporation by authority of its Board of Di¬ 
rectors; and the said E. J. Engel, as President as afore¬ 
said, and the said R. M. Hogin, as Secretary as aforesaid, 
acknowledged before me the said instrument to be the free 
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act and deed of said corporation, and acknowledged that 
they, as President and Secretary respectively, executed the 
said instrument on behalf of said corporation for the pur¬ 
pose and consideration therein expressed. 

Witness my hand and notarial seal this 17th day of 
December, 1940. 

(sgd) George Julius Howard 

Notary Public 

My commission expires March 30, 1941. 

14 Filed Mar-7 1944 

EXHIBIT D 
UNITED STATES 

DEPARTMENT OF THE INTERIOR 
Office of the Secretary 
Washington 

A. 23690 January 8, 1944 

Santa Fe Pacific Railroad Company 

“F” 

Las Cruces 058331, 058332. 

Application for selection of lieu lands rejected. 
Affirmed. 

APPEAL FROM THE GENERAL LAND OFFICES 

«•#••#•#** 

This is an appeal by the Santa Fe Pacific Railroad Com¬ 
pany from the decision of the Commissioner of the General 
Land Office of June 12, 1943, rejecting its applications, Las 
Cruces 058331 and 058332, to select the SWI4 SWVi Sec. 
33, T. 7 S., R. 10 W., N. M. M., in lieu of the SWy 4 SWy 4 of 
Sec. 29, T. 10 N., R. 2 W., N. M. M.; and the SE% SW*4 
Sec. 35, T. 7 S., R. 10 W., N. M. N., in lieu of the SFJ4 NE% 
Sec. 29, T. 10 N., R. 2 W., N. M. M., all in the Stat eof New 
Mexico. 

The Atlantic and Pacific Railroad Company w r as named 
as grantee of a congressional land grant in aid of the con¬ 
struction of its railroad in the act of July 27,1866 (14 Stat. 
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292). The Santa Fe Pacific Railroad Company, hereinafter 
referred to as the Santa Fe Company, purchased the prop¬ 
erty of the Atlantic and Pacific Railroad Company at- fore¬ 
closure sale and by the act of March 3, 1897 (29 Stat. 622), 
Congress confirmed the grant of July 27,1866, to the Santa 
Fe Company. On December 26, 1911, acting pursuant to 
the act of April 28, 1904 (33 Stat. 556), and the regulations 
issued thereunder, (43 CFR 273.56-273.57), the Santa Fe 
Company relinquished to the United States certain portions 
of the granted land which were then claimed by settlers. 
The relinquishment was approved on March 21, 1912, and 
by letter of May 22, 1912 (“F” 236212 CSB) the Commis¬ 
sioner of the General Land Office informed the Santa Fe 
Company that it had a right to select an equal quantity of 
land of equal quality within the Territory of New Mexico 
in lieu of the land relinquished. ; 

On August 28, 1940, the Santa Fe Company filed its ap¬ 
plications to select lieu lands with the register at Las 
Cruces, New Mexico. The register suspended the applica¬ 
tions because of the Santa Fe Company’s failure to tender 
the required fees and to file accompanying applications for 
classification of the land under section 7 of the Taylor f}vsiz- 
ing Act (48 Stat. 1272, 43 U. S. C. sec. 315e). The;filing 
fees were paid on October 2,1940, and the petitions for clas¬ 
sification were filed on October 10, 1940. 

On December 18, 1940, in accordance with section 321(b) 
of Part II, Title III, of the Transportation Act of 1940 (54 
Stat. 954, 49 U. S. C. sec. 65) and the regulations issued 
thereunder (43 CFR 273.61-273.67), the Santa Fe Company, 
together with the Atchison, Topeka and Santa Fe Railway 
Company, operator of the line of railroad, filed releases 
which provided that each company 

“. . . relinquishes, remises and quitclaims to the United 
States of America any and all claims of whatever descrip¬ 
tion to lands, interests therein, compensation or reimburse¬ 
ment therefor on account of lands or interests granted, 
claimed to have been granted, or claimed should have 

i 
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15 been granted by any act of the Congress to Santa Fe 
Pacific Railroad Company or to any predecessor in 
interest in aid of the construction of any portion of its 
railroad . . . ” 

The releases stated that they did not embrace 

“. . . lands sold by the company to innocent purchasers 
for value prior to September 18, 1940, lands embraced in 
selections made by the company and approved by the Sec¬ 
retary of the Interior prior to September 19, 1940, or lands 
which have been patented or certified to the company or any 
predecessor in interest in aid of the construction of its 
railroad.” 

The releases were approved March 1, 1941. 

On June 12,1943, the Commissioner of the General Land 
Office rejected the selections on the ground that the release 
of December 18, 1940, relinquished all rights the Santa Fe 
Company had under the act of April 28, 1904, and refused 
to consider the petitions for classification because of the 
rejection of the selections. 

In this appeal, the Santa Fe Company alleges that the 
release of December 18, 1940, filed pursuant to the Trans¬ 
portation Act of 1940, did not relinquish rights which had 
accrued under the Act of April 28, 1904, and that it was de¬ 
prived of the right to prove that the selection was protected 
by the saving clause of section 321(b) of Part II, Title III 
of the Transportation Act applicable to innocent purchas¬ 
ers. Thus the appeal presents but two questions to be de¬ 
termined: (1) Whether or not the selection right accruing 
under the act of April 28, 1904, was included in the release 
of December 18, 1940, (2) Whether or not appellant was 
illegally deprived of the right to show that this selection 
right was excepted from the release under the innocent pur¬ 
chaser provision of the saving clause of section 321(b) of 
Part II, Title III, of the Transportation Act of 1940. 

The act of April 28, 1904, provides: 

“That the Atlantic and Pacific Railroad Company, its 
successors in interest and its or their assigns, may, when 
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requested by the Secretary of the Interior so to do, relin¬ 
quish or deed, as may be proper, to the United State$ any 
section or sections of its or their lands in the Territory of 
New Mexico the title to which was derived by said railroad 
company through the Act of Congress of July twenty-sev¬ 
enth eighteen hundred and sixty-six, in aid of the construc¬ 
tion of said railroad, any portion of w’hich section is and 
has been occupied by any settler or settlers as a home or 
homestead by themselves or their predecessors in interest 
for a period of not less than twenty-five years next before 
the passage of this Act, and shall then be entitled to select 
in lieu thereof, and to have patented other sections of vacant 
public land of equal quality in said Territory, as may be 
agreed upon with the Secretary of the Interior.” 

The enactment of this statute followed the act of March 
3, 1891 (26 Stat. 861), as amended by the act of February 
21, 1893 (27 Stat. 470), which recognized the validity of the 
claims of occupants of land within the States of Colorado, 
Nevada and Wyoming and the Territories of New Mexico, 
Arizona and Utah who had been in adverse possession for 
20 years and permitted each of such occupying claimants 
to retain 160 acres of such land. The act of April 28, 1904, 
gave the Santa Fe Company as successor in interest of 1 the 
Atlantic and Pacific Railroad Company an option to relin¬ 
quish or to reconvey to the United States, at the reqiiest 
of the Secretary of the Interior, such portions of its lands 
in the Territory of New Mexico, which it had ac- 
16 quired under the grant of July 27, 1866, as had been 
occupied by settlers for a period of 25 years. Upon 
exercise of the option, the Santa Fe Company became en¬ 
titled to select and to have patented to it, in lieu of the land 
acquired under the grant of 1S66, other land of equal qual¬ 
ity within the Territory of New Mexico. 

From the foregoing, it is evident that the purpose of the 
act of April 28, 1904, was to reimburse the Santa Fe Com¬ 
pany for losses in the grant of July 27, 1866, occasioned bv 
the inability of the United States to furnish good title to 
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lands acquired from Mexico under the treaty of Guadalupe- 
Hidalgo in 1848 and the Gadsden purchase of 1853 which 
were occupied by settlers who had entered in good faith. 
The Santa Fe Company exercised the option to relinquish 
two 40-acre tracts to which it was entitled under the grant 
of 1S66 and thus became entitled to select and to receive 
patent to other land in lieu thereof. The 1904 act operated 
to replace losses in the original grant of 1866. Land ac¬ 
quired under the later act was to be substituted for land 
included in the grant of July 27, 1S66. It cannot therefore 
be disputed that the grant of 1904 was in aid of the con¬ 
struction of a railroad. 

The Transportation Act of 1940 required the land grant 
railroads to file releases of all claims under anv grant of 
land “to aid in the construction of a railroad” as a condi¬ 
tion precedent to the grant of the privilege of charging the 
United States full rates for transportation of freight and 
passengers, with certain exceptions. And the release filed 
by the Santa Fe Company covered any and all claims under 
“any act of Congress to Santa Fe Pacific Railroad Com¬ 
pany or to any predecessor in interest,” and not merely 
claims arising under the original grant of July 27, 1866. It 
follows that all claims arising under the grant of 1904 were 
relinquished by this release unless specifically excepted by 
its terms. 

The release excepts only lands sold to an innocent pur¬ 
chaser for value prior to September 18, 1940, lands pat¬ 
ented or certified to the company or any predecessor in 
interest and “lands embraced in selections made by the com¬ 
pany and approved by the Secretary of the Interior prior 
to September 18, 1940.” Appellant’s present claim does 
not fit any of these categories. There is no proof that the 
land which the Santa Fe Company now seeks to select was 
ever sold to an innocent purchaser. There is no showing 
that patent to the land was ever issued to the Santa Fe 
Company. There was no approved selection prior to Sep¬ 
tember 18,1940, when the Transportation Act became effec- 
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tive. It is true that a selection list was offered for filing 
on August 2S, 1940, but there was no payment of the; re¬ 
quired filing fees at that time. The application for selec¬ 
tion was not effective until October 2, 1940, when the filing 
fees were paid. (43 CFR 273.58.) But this application 
was not approved by the Secretary. 

Clearly, in the absence of an approved selection prior to 
September 18, 1940, appellant has no claim against the 
United States to any of the lands involved. The release 
included all rights which the Santa Fe Company had and 
the right now asserted was not included in the exceptions. 
It is true that upon the Santa Fe Company’s relinquish¬ 
ment of granted lands the United States became obligated 
to convey such lands as the Company should select in lieu 
thereof, but the United States incurred no obligation ini the 
absence of a selection of the lieu land. The Santa Fe Com¬ 
pany relinquished its right to select lieu lands in exchange 
for the benefits of the Transportation Act of 1940. It is 
now enjoying those benefits and is, therefore, precluded 
from insisting upon a return of the consideration. This 
Department is not concerned with the wisdom of the bar¬ 
gain that was made, but it is obliged to measure the present 
rights of the Santa Fe Company in the light of that bargain. 

Appellant’s further allegation of error that be¬ 
ll cause of his decision of June 12, 1943, the Commis¬ 
sioner afforded it no opportunity to prove that j its 
attempted selection was made in the interest of innocent 

i 

purchasers whose rights had accrued long prior to Sep¬ 
tember 18, 1940, is without merit. The assertion of this 
contention is a denial of appellant’s first contention that the 
claim now asserted was not covered by the release filed on 
December 18, 1940, since obviously the alleged selection 
could be protected under the saving clause of section 321(b) 
of Part II, Title TIT, of the Transportation Act of 1940, only 
because it was subject to the release required by that act. 
The Department finds that this claim was subject to the Re¬ 
lease, but that appellant is not entitled to the protection of 


| 
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the innocent purchaser provision because it has not shown 
that it is entitled to such protection. 

The regulations of December 10, 1940 (43 CFR 273.70) 
require that.: 

“ . . . Full details of the alleged sale must be furnished, 
such as dates, the terms thereof, the estate involved, consid¬ 
eration, parties, amounts and dates of payments made, and 
amounts due, if any, description of the land, and transfers 
of title . . .No application for a patent under this act will 
be favorablv considered unless it be shown that the alleged 
purchaser is entitled forthwith to the estate and interest 
transferred by such patent ...” 

Appellant has made no effort to comply with these provi¬ 
sions of the regulations. It merely makes the assertion in 
its argument on appeal that the Commissioner gave it no 
opportunity to offer proof that innocent purchasers’ rights 
are involved. The Commissioner was not required to do 
so; under the regulations, the burden is upon the applicant 
to assert and establish such rights, Appellant failed to fur¬ 
nish the Commissioner with proof of sale to an innocent 
purchaser and has made no attempt to do so during the 
pendency of the appeal. The Department cannot supply 
such proof. Accordingly, the appeal must be determined 
without consideration of the rights of innocent purchasers. 

The Commissioner’s decision is affirmed. 

(Sgd) Oscar L. Chapman, 

Assistant Secretary. 

********** 

19 Defendant’s Exhibit 1—C A - 23,373 
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20 United States Department of the Interior 

Office of the Secretary j 

A. 23690 Washington February SJ944 

Santa Fe Pacific Railroad Company. 

t<F „ 1 | 

Las Cruces 058331, 058332. 

Application for selection of lieu land rejected. 

Motion denied. 

i 

MOTION FOR REHEARING. 

In a decision dated January 8, 1944, the Department 
affirmed the decision of the Commissioner of the General 
Land Office of June 12, 1943; rejecting the Santa Fe Pacific 
Railroad Company’s applications, Las Cruces 058331 ■ and 
058332, to select certain land in New Mexico in lieu of an 
equal quantity of land acquired under the grant of July 
27, 1866, and relinquished to the United States pursuant 
to the act of April 28, 1904. The Santa Fe Company; has 
filed a motion for rehearing, contending that the holding 
that its selection right accruing under the act of April 28, 
1904, was extinguished by the releases filed on December 
18, 1940, is based upon a fundamental misconception of its 
rights under that act; that the decision deprives it of vested 
rights which are distinct and apart from the claims released 
under the Transportation Act of 1940. Appellant further 
declares that the decision that the act of 1904 is a grant in 
aid of the construction of a railroad is a conclusion not 
justified by the terms of the act and is directly contrary to 
the decision of the Supreme Court in Santa Fe Pacific 
R. R, Co. v. Fall, 259 U. S. 197. 

It is not disputed that the release filed by appellant on 
December 18, 1940, covered all claims to any grant of land 
in aid of the construction of a railroad from the United 
States to itself or to any predecessor in interest. Likewise, 
it is not disputed that the claim now asserted arises under 
the act of April 28,1904. In accordance with the provisions 

i 
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of that act, the Santa Fe Company relinquished land to 
which it was entitled under the grant of July 27, 1866, to 
aid in the construction of a railroad, and thereby became 
entitled to select other land within the State of Mexico 
to replace the land which it had relinquished. It is true, 
as the decision of January 8, 1944, recognizes, that the 
Company was not required to relinquish any land included 
in the grant of July 27, 1866, but because in the act of 
March 3, 1891, the United States had recognized the valid¬ 
ity of the claims of occupants who had been in adverse 
possession of some of this land for 20 years, it gave 
21 the successor in interest of the Atlantic and Pacific 
Railroad Company an option to relinquish land 
which was occupied by such settlers and promised to per¬ 
mit the Company to select other land in lieu of the re¬ 
linquished land. It is apparent, therefore, that any land 
acquired by the Santa Fe Company under the act of April 
28, 1904, was a substitute for land granted by the act of 
July 27, 1866, in aid of the construction of its railroad. 
Consequently any land claimed under the 1904 act is also 
in aid of the construction of a railroad and is, therefore, 
included in the release filed on December 18, 1940. 

In Santa Fe Pacific R. R. Co. v. Fall, 259 U. S. 197, and 
United States ex rel. Saute Fe Pac. R. Co. v. Work, 4 F. 
(2d) 172, tlie courts determined nothing more than that in 
approving or disapproving a selection under the act of 
1904, the Secretary of the Interior is required to consider 
the status of the lands at the time of the selection without 
reference to facts subsequently discovered. The Supreme 
Court recognized that “the moment that lands were re¬ 
linquished at the request of the Secretary a contract was 
made, and the government was bound to convey such vacant 
lands within the territory as the company should select 
. . . ” (259 U. S. 199), but there is nothing in either of 
these decisions which supports appellant’s contention that 
the act of 1904 was not a granting act. Moreover, the 
courts have recognized a contractual relationship between 
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the United States and the grantees of the railroad grants. 
The existence of a contractual relationship is not, there¬ 
fore, a characteristic of the act of 1904 which distinguishes 
it from the railroad grants. By filing its release of all 
claims under any grant of land in aid of the construction 
of a railroad, the Santa Fe Company relinquished its con¬ 
tractual right to the selected land in exchange for the 
benefits of the Transportation Act. It cannot escape the 
consequences of such action. 

The motion for rehearing is denied. 


(Sgd) OSCAR L. CHAPMAN, 
Assistant Secretary . 

# # • * * • * • * # 

18 Filed Jul 12 1944 

MOTION TO DISMISS 

The defendants move the court to dismiss the action be¬ 
cause the complaint fails to state a cause of action upon 
which relief can be granted. 

Dated July 11, 1944. 

FOWLER HARPER, 

Solicitor , 

Department of the Interior, 
HARRY M. EDELSTEIN, 
Assistant Solicitor, \ 

Department of the Interior, 
Attorneys for Defendants. I 

• • • • * • # • 

22 Filed Dec 4 1944 

MEMORANDUM OPINION. 

These are motions to dismiss, which were argued to¬ 
gether. They raise similar questions of law and can be 
conveniently consolidated for decision. 
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Plaintiff prays in each case for a judgment enjoining 
defendants from rejecting selections of lands filed by it on 
the ground that they are barred by a release filed pursuant 
to Sec. 321(b) of the Transportation Act of 1940, 49 U. S. 
C. 65, and directing defendants to determine the rights of 
plaintiff in said selections, without regard to the release. 

In Civil Action 23373 the facts alleged are briefly as 
follows: Plaintiff’s predecessor in title acquired certain 
lands in New Mexico under the Act of July 27, 1866, 14 
Stat. 292. 1 

23 By deed dated December 18, 1911, plaintiff relin¬ 
quished these lands to the United States under the Act of 
April 28, 1904, 33 Stat. 556." On August 28, 1940, it exer¬ 
cised its rights of selection under the Statute last named, 
by selecting lands in lieu of the relinquished lands, and on 
December 18, 1940, while the selections were still pending, 
filed the release above mentioned. 

In Civil Action 23845 the facts alleged are briefly as 
follows: Plaintiff’s predecessor in title acquired certain 
lands in Arizona under the Act of July 27, 1866, supra. 

l ‘ * SEC. 3. And be it further enacted, That there be, and hereby is, granted 
to the Atlantic and Pacific Railroad Company, its successors and assigns, for 
the purpose of aiding in the construction of said railroad and telegraph line 
to the Pacific coast, and to secure the safe and speedy transportation of the 
mails, troops, munitions of war, and public stores, over the route of said line 
of railway and its branches, every alternate section of public land, not min¬ 
eral, designated by odd numbers, to the amount of twenty alternate sections 
per mile, on each side of said railroad line, as said company may adopt, 
through the Territories of the United States, and ten alternate sections of land 
per mile on each side of said railroad whenever it passes through any State, 
and whenever, on the line thereof, the United States have full title, not reserved, 
sold, granted, or otherwise appropriated, and free from pre-emption or other 
claims or rights, at the time the line of said road is designated by a plat 
thereof, filed in the office of the commissioner of the general land office. * * * ” 

- * 1 That the Atlantic and Pacific Railroad Company, its successors in interest 
and its or their assigns, may, when requested by the Secretary of the Interior 
so to do, relinquish or deed, as may be proper, to the United States any section 
or sections of its or their lands in the Territory of New Mexico the title to 
which was derived by said railroad company through the Act of Congress of 
July twenty-seventh, eighteen hundred and sixty six, in aid of the construction 
of said railroad, any portion of which section is and has been occupied by any 
settler or settlers as a home or homestead by themselves or their predecessors 
in interest for a period of not less than twenty-five year next before the 
passage of this Act, and shall then be entitled to select in lieu thereof, and to 
have patented other sections of vacant public land of equal quality in said 
Territory, as may be agreed upon with the Secretary of the Interior. ’ ’ 
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By deed dated November 27, 1916, and December 15, 1916, 
plaintiff relinquished these lands to the United States 
under the Act of June 22,1874,18 Stat. 194,43 U. S. C. 
24 888. 3 On March 23, 1943, plaintiff exercised its 

rights of selection under the Statute last named, by 
selecting lands in lieu of the relinquished lands. On De¬ 
cember 18, 1940, plaintiff filed the release above mentioned. 

The release filed by plaintiff pursuant to the Transpor¬ 
tation Act of 1940, supra, stated that it 
relinquishes, remises and quitclaims to the United States 
of America any and all claims of whatever description to 
lands, interests therein, compensation or reimbursement 
therefor on account of lands or interests granted, claimed 
to have been granted, or claimed should have been granted 
by any act of the Congress to Santa Fe Pacific Railroad 
Company or to any predecessor in interest in aid of the 
construction of any portion of its railroad. 

The Transportation Act of 1940, supra, in paragraph (a) 
of Section 321 thereof, makes certain concessions to car¬ 
riers in the rates, fares, and charges applicable to the 
transportation of persons, property, and mail for jthe 
United States, and paragraph (b) thereof provides that, 

If any carrier by railroad furnishing such transporta¬ 
tion, or any predecessor in interest, shall have received a 

3 ‘ * That in the adjustment of all railroad land grants, whether made directly 
to any railroad company or to any State for railroad purposes, if any of the 
lands granted be found in the possession of an actual settler whose cntrjj or 
filing has been allowed under the preemption or homestead laws of the United 
States subsequent to the time at which, by the decision of the land-office, the 
right of said road was declared to have attached to such lands, the grantees, 
upon a proper relinquishment of the lands so entered or filed for, shall be en¬ 
titled to select an equal quantity of other lands in lieu thereof from any of the 
public lands not mineral and within the limits of the grant not otherwise jap- 
propriated at the date of selection, to which they shall receive title the same 
as though originally granted. And any such entries or filings thus relieved 
from conflict may be perfected into complete title as if such lands had not 
been granted: Provided, That nothing herein contained shall in any manner 
be so construed as to enlarge or extend any grant to any such railroad or; to 
extend to lands reserved in any land grant made for railroad purposes: And 
provided further. That this act shall not be construed so as in any manner to 
confirm or legalize any decision or ruling of the Interior Department under 
which lands have been certified to any railroad company when such lands have 
been entered by a pre-emption or homestead settler after the location of the 
line of the road and prior to the notice to the local land-office of the withdrawal 
of such lands from market. ** 

i 

'j 



22 


grant of lands from the United States to aid in the con¬ 
struction of any part of the railroad operated by it, the 
provisions of law with respect to compensation for such 
transportation shall continue to apply to such transporta¬ 
tion as though subsection (a) of this section had not been 
enacted until such such carrier shall file with the Secretary 
of the Interior, in the form and manner prescribed by him, 
a release of any claim it may have against the United 
States to lands, interests in lands, compensation, or re¬ 
imbursement on account of lands or interests in lands 
which have been granted, claimed to have been granted, or 
which it is claimed should have been granted to such car¬ 
rier or any such predecessor in interest under any grant 
to such carrier or such predecessor in interest as aforesaid. 

The issue therefore is whether the release embraces, and 
thereby extinguishes, the right to select lands in lieu of 
relinquished lands under the Acts of 1904 and 1874, supra, 
respectively. 

The release embraces any and all claims of whatever 
description to lands and interests therein granted by any 
Act of Congress to plaintiff or any predecessor in 
25 aid of the construction of any portion of its rail¬ 
road. - * Plaintiff’s right to select lieu lands is a claim 
to lands, and this is not disputed. Plaintiff does contend, 
however, that it is not a claim to lands granted by any 
Act of Congress in aid of construction; that is, that the 
Acts of 1904 and 1S74, supra, are not granting acts in aid 
of construction, and therefore that such claim is not in¬ 
cluded in the release. 

The Act of 1866, supra, under which plaintiff’s pred¬ 
ecessor acquired title to the lands relinquished, is con- 
cededly a granting act in aid of construction. 5 The Acts 
of 1904 and 1874, supra, are supplemental to, and in legal 
effect amendatory of, the Act of 1866, supra. They made 

4 The release excludes lands which have been patented or certified to plain¬ 
tiff or any predecessor in aid of construction, and other categories of lands not 
material to this case. 

5 Santa Fe Pac. R. R. Co. v. Work, 267 U. S. 511, 69 L. ed. 764. 



! 


23 

i 

provision for the relief of settlers who were found to be 
occupying the lands of the railroad company. They gave 
the railroad company the right to select equal quantities; of 
lands in lieu of lands which they relinquished for the bene¬ 
fit of such settlers. They were measures found to be de¬ 
sirable by reason of unforeseen developments arising out 
of the operation of the railroad land grant acts. The plain¬ 
tiff itself probably was not without selfish motive in the re¬ 
linquishment of its lands, which tended to prevent an ex¬ 
odus of established settlers along its right of way who with¬ 
out conscious fault found themselves without title. 

As I perceive the intent of Congress, from the language 
of the statutes themselves, the lieu lands, when selected, 
were to be, so far as humanly possible, a counterpart 6f, 
and in substitution for, the original lands granted, and were 
to be lands granted by Congress in aid of construction, pre¬ 
cisely as were the original lands. The Act of 1904, supf;a, 
gives the right to select public lands “of equal qua- 
26 lity” and contemplates a substitution of section for 
section. The Act of 1874, supra, gives the right to 
select “an equal quantity of other lands in lieu thereof from 
any of the public lands not mineral and within the limits 
of the grant not otherwise appropriated at the date of se¬ 
lection, to which they [railroad grantees] shall receive tifle 
the same as though originally granted.” 

The three Acts are each a part of the same legislative 
scheme and purpose to grant lands in aid of construction 
of railroads. The subsequent Acts are not independent 
granting Acts without relation to any other grant, but are 
clearly dependent upon, and supplemental to, the grant con¬ 
tained in the Act of 1866, supra, and provide for grants 
contingent upon the relinquishment of lands granted under 
such Act. In other words, the Acts of 1904 and 1874, supra, 
are, respectively, granting Acts in aid of construction whOn 
coupled, as they must be, with the Act of 1866, supra. 

The fact, as contended by plaintiff, that it gave a consid¬ 
eration, namely a deed to the lands relinquished, for the 


I 


i 

i 

| 
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right to select others, does not make either of the Acts any 
less a grant. A railroad land grant is not a gift, but is a 
transfer of title to lands in return for the construction and 
operation of a railroad.’’* Nor, as urged by plaintiff, does 
the fact that plaintiff’s rights are contractual 6 7 remove the 
applicable statutes from the category of granting statutes. 8 

Under these circumstances, I am of the opinion that these 
unperfected rights of plaintiff to select lieu lands are claims 
to lands granted by Acts of Congress to plaintiff in aid of 
the construction of its railroad, and are therefore 
27 within the scope of, and extinguished by, the release, 
which was given in pursuance of an apparent Con¬ 
gressional purpose to wipe the slate clean of such claims by 
any railroad who enjoyed the benefits of the rate conces¬ 
sions made by the Transportation Act of 1940. 

The motion to dismiss will therefore be granted. Counsel 
will prepare and submit on notice order in accordance here¬ 
with. 

David A. Pine, 

Justice. 

December 4, 1944 

##••••*••• 

6 Burke v. Sou. Pac. R- R. Co., 234 U. S. 669, 680. 

7 Santa Fe Pac. R. R. Co. v. Fall, 259 U. S. 197. U. S. ex rel Santa Fe Pac. 
R. R. Co. v. Work, 55 U. S. App. D. C. 206, 4 F. 2d 172. 

8 Burke v. Southern Pac. R. E. Co., supra. United States v. Northern Pac. 
Rv. Co., 256 U- S. 51 (1921). Southern Pac. Co. v. United States, 307 U. S. 
393, 396 (1939). 
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28 Filed Dec 12 1944 

FINAL JUDGMENT j 

This cause came on to be heard on defendants’ motion: to 
dismiss on the ground that the complaint fails to stat^ a 
cause of action upon which relief can be granted. 

It is this 12th day of December, 1944, ordered that the 
motion be and the same is hereby granted and the complaint 
be and the same is hereby dismissed on the merits. 


David A. Pine, 
Justice. 


No objection to form 

Lawrence Cake, 

Attorney for Plaintiff. 
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Santa Fe Pacific Railroad Company, appellant j 

v. 

Harold L. Ickes, Secretary of the Interior: Oscar L. 

I 

Chapman, Assistant Secretary of the Interior; Fred W. 
Johnson, Commissioner of the General Land Office, 

APPELLEES 


OX APPEAL FROM FINAL JUDGMENT OF THE DISTRICT COURT OF 
THE UNITED STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


STATEMENT OF THE CASE 

This is an appeal from a final judgment of the District Cburt 
dismissing the complaint on the merits. The complaint is for 
an injunction and for relief in the nature of mandamus (Joint 
App. 1-7). Appellees, the defendants in the court below, 
moved to dismiss the action on the ground that the complaint 
fails to state a cause of action upon which relief can be granted 
(Joint App. 19). The motion was granted. (Joint App. 25.) 


THE COMPLAINT 


In substance, the complaint {Joint App. 1-7 ) alleges the 
j allowing: 

The appellant is the successor to the Atlantic and Pacific 
Railroad Company and to the latter company’s rights in the 
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land grant under the act of July 27, 1866, c. 278 (14 Stat. 292). 
Under this grant the Atlantic and Pacific acquired a vested 
legal right in certain lands which included the SW 1 ^ SW 1 /* and 
the SE 14 NE 14 of Section 29, Township 10 North, Range 2 
West, N. M. M., in the Territory of New Mexico, as of March 
12, 1872. In 1911, pursuant to a request of the Secretary of 
the Interior, the appellant relinquished the lands above de¬ 
scribed to the United States and became entitled to select 
other vacant land of equal quality in the said territory, in lieu 
of the land relinquished pursuant to the act of April 2S, 1904, 
c. 1810 (33 Stat. 556). Thereafter, on August 28, 1940. ap¬ 
pellant filed its applications to select other land in lieu of that 
relinquished. On December 18, 1940, while these selections 
were pending and as yet unapproved, appellant filed with the 
Secretary of the Interior, pursuant to section 321 (b), Title III, 
Part II of the Transportation Act of 1940, c. 722 (54 Stat. 954), 
U. S. C., Title 49, § 65, a release of all claims on account of 
lands granted by any act of Congress to Santa Fe Pacific Rail¬ 
road Company or to any predecessor in interest in aid of the 
construction of any portion of its railroad. The release was 
approved by the Secretary on March 1, 1941. 

The Commissioner of the General Land Office on June 12, 

1943, rejected appellant’s application to select. On July 10, 
3943, appellant appealed to the Secretary, and on January 8, 

1944, the Assistant Secretary affirmed the Commissioner’s de¬ 
cision. The appellant filed a motion for rehearing, and on Feb¬ 
ruary 8, 1944, the Assistant Secretary denied the motion. 

The complaint, prays that the appellees be enjoined from re¬ 
jecting appellant’s selections filed pursuant to the act of April 
28, 1904, on the ground that they are barred and all rights of 
appellant therein extinguished by the release filed pursuant 
to section 321 (b) of Title III, Part II of the Transportation 
Act of 1940; that the appellees be directed to determine ap¬ 
pellant’s rights in the said selected land without regard to 
said release; and for such other and further relief as may be 
necessary and appropriate. 
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THE DEPARTMENTAL DECISIONS 


In the decision of January 8, 1944 (Joint App. 10-16),, the 
Assistant Secretary held that the exercise of the selection rights 
conferred by the granting act of April 28, 1904, results in the 
acquisition of land which is a substitute for land granted by 
the original granting act of July 27, 1866. He pointed out 
that because the land granted by the act of 1866 was in aid 
of the construction of a railroad, the grant of 1904, as a sub¬ 
stitute therefor, was necessarily in aid of the construction of 
a railroad, and that in its release filed pursuant to the Trans¬ 
portation Act of 1940 appellant had relinquished all claims 
to land granted “by any act of Congress to Santa Fe Pacific 
Railroad Company or any predecessor in interest” and j not 
merely claims arising under the grant of July 27, 1866. The 
Assistant Secretary concluded that appellant’s right to select 
had been relinquished by the release. 

In his decision of February 8, 1944 (Joint App. 17-19), deny¬ 
ing the motion for rehearing, the Assistant Secretary affirmed 
his previous holding. In addition, he pointed out that | the 
creation of a contractual relationship between the railroad 
and the United States does not, as claimed by appellant, dis¬ 
tinguish the act of April 28, 1904, from all the other railroad 
grant acts since the courts have recognized that each of;the 
granting acts created a contractual relationship. 


THE OPINION OF THE DISTRICT COURT 

In his opinion (Joint App. 19-24; 57 F. Supp. 984 (1944) 
Justice Pine held that the act of April 28, 1904, was supple¬ 
mental to, and in legal effect amendatory of, the act of July 27, 
1 S66; that the lieu lands to be selected were to be a counter¬ 
part of, and in substitution for, the original lands granted, and 
were to be lands granted by Congress in aid of construction, 
precisely as were the original lands; that the acts of 1866 and 
1904 are a part of the same legislative scheme and purpose to 
grant lands in aid of construction of railroads; that the act of 
1904 is not an independent granting act without relation to any 
other grant, but is clearly dependent upon, and supplemental 
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to, the grant contained in the act of 1S66, and provides for 
grants contingent upon the relinquishment of lands granted 
under the 1866 act; that, in other words, the act of 1904 is a 
granting act in aid of construction; and that consequently 
appellant’s right to select lieu lands was a claim to land granted 
by Congress in aid of the construction of the railroad, and there¬ 
fore within the scope of, and extinguished by, the release. 

SUMMARY OF ARGUMENT 

The court below was right in dismissing the complaint for 
failure to state a cause of action upon which relief can be 
granted. 

It is clear from the statutory language, and legislative his¬ 
tory corroborates the conclusion, that the acts of July 27, 1866 
and April 28, 1904, are parts of the same legislative scheme to 
grant lands in aid of the construction of a railroad. The 1904 
act was supplemental to the 1S66 act and - in legal effect an 
amendment to the 1S66 act. The lieu lands selected pursuant 
to the 1904 act are in substitution for lands to which the rail¬ 
road was entitled under the grant of 1866 and which it had re¬ 
linquished in the interest of settlers at the request of the 
Secretary. The right to make selections under the 1904 act is 
essentially the same as the right to make selections of indemnity 
lands under the 1S66 act. 

The 1904 act meets all requisites of a granting act. And 
the fact that it was supplemental to the 1866 act and that lieu 
lands selected pursuant to the 1904 act are in substitution for 
the original grants, establishes that, like the 1S66 act, it was 
a granting act in aid of the construction of a railroad. This is 
not affected by the circumstance that the rights under the act 
are contractual in nature. 

Appellant’s right to select lieu lands pursuant to the 1904 act 
thus was a claim to lands granted by Congress in aid of the con¬ 
struction of the railroad and therefore was within the scope of 
and extinguished by the release filed by appellant. 

In any event, the Secretary’s construction of the 1904 act 
will not be controlled by the courts. It involved the exercise 
of judgment and discretion. Since the construction was reason¬ 
able, it is not reviewable by the courts. 


ARGUMENT 


I •';! * 

!■ 

Appellant’s right to select lieu lands pursuant to the 1904 act 
was a claim to land granted by Congress in aid of the con¬ 
struction of the railroad, and therefore was within the scope 
of, and extinguished by, the release 

A. The court below was right in holding that the acts of July 27, 1866 and 
April 28, 1904 are parts of the same legislative scheme and purpose to 
grant lands in aid of construction of railroads 

i. 

The express language of the 1904 act demonstrates beyond 
doubt that the two acts in question are part of one legislative 
scheme. The 1904 act specifically refers to the 1866 act by 
providing: 

! 

That the Atlantic and Pacific Railroad Company, its 
successors in interest [i. e., the appellant] * *; * 
may * * * relinquish or deed, as may be proper, 

to the United States any section or sections of its 1 or 
their lands in the Territory of New Mexico the title! to 
which was derived by said railroad company through 
the Act of Congress of July twenty-seventh, eighteen 
hundred sixty-six, in aid of the construction of said rail¬ 
road, * * * and shall then be entitled to select j in 

lieu thereof, and to have patented other sections of va¬ 
cant public land of equal quality in said Territory, as 
may be agreed upon with the Secretary of the Interior. 
[Italics supplied.] (Act of April 28, 1904. c. 1810, sec. 
1 ; 33 Stat. 556.) 

This close relationship of the two acts is evident, also, from 
the legislative history of the act of April 28,1904. See H. Rept. 
1203, 58th Cong., 2d sess.. printed in full in Cong. Rec., vpl. 
38, pt. 3, p. 2900. The necessity for the statute had its roots in 
conditions growing out of the land cession by Mexico to the 
United States at the end of the war between Mexico and the 
United States in 1848. The eighth and ninth articles of the 
Treaty of Guadalupe-Kidalgo, concluded February 2, 1848 |(9 
Stat. 922), expressly provided for the recognition and protection 
of rights in all kinds of property held by the inhabitants of t|ie 

640870—45 - 2 


ceded territory. It was found necessary, however, to set up a 
Court of Private Land Claims to adjudicate the validity of titles 
"to land in the ceded territory which was claimed under Spanish 
or Mexican grants and to establish the boundaries and the "areas 
of such authenticated claims. The same act which created the 
Court of Private Land Claims (act of March 3,1891, c. 539, 26 
Stat. 854), also recognized the claims of occupying settlers, who 
could not trace their rights to a Spanish or Mexican grant, if 
they could prove that they or their ancestors or grantors had oc¬ 
cupied the land as a homestead for at least 20 years next pre¬ 
ceding survey by the United States. Each settler who could 
submit satisfactory proof of such occupancy was permitted to 
retain 160 acres of the land. Thus this act afforded adequate 
protection to occupying settlers whose claims were located on 
public land, but to those occupants who claimed land which 
had been granted to a railroad company it afforded no protec¬ 
tion at all unless the railroad grantee was willing to relinquish 
its claims in favor of the settlers. The Commissioner of the 
General Land Office requested the Santa Fe as successor to the 
Atlantic and Pacific to relinquish its claims to the tracts of 
land in New Mexico held by occupying settlers whose claims 
had been recognized under the act of March 3, 1891, and to 
select other land in lieu thereof under the act of June 22, 1874, 
c. 400 (18 Stat. 194), U. S. C., Title 43 § 888. The Santa Fe 
replied that it did not care to relinquish 160-acre tracts, as re¬ 
quired by the act of 1874, thus eliminating from its holdings the 
best land from the sections in which they were located, and 
retaining the poorer land in irregular fragments, but that it 
would relinquish the whole of any section in which one or more 
claims were located if legislation were enacted giving it the 
right to select other sections in lieu thereof. See the Commis¬ 
sioners letter to the Committee on Public Lands which was 
included in H. Rept. 1203, p. 3, supra. The 1904 act met the 
company's objections by permitting it to relinquish entire sec¬ 
tions of land on which claims were located and to select entire 
sections in lieu thereof. 

Appellant disputes the court’s conclusion that the two acts 
are “to be read as part of a single statutory plan to grant lands 
in aid of the construction of the railroad” (appellant’s brief, 
p. 15). Appellant’s argument is not persuasive. The state- 


ment, on page 12 of its brief, that the-1904 act was "separate 
and distinct legislation,” of course, is without any relevance. 
The characterization by the court below of the acts as parts of 
the same legislative scheme and purpose, in itself constitutes 
an express recognition of the fact that two separate legislative 
enactments are involved. Similarly, contrary to appellant’s 
assumption (p. 12, appellant’s brief), no relevance attaches 
to the fact that the 1904 act “was a remedial act.” That the act 

• i . . 

may have been of a remedial nature in affording relief to certain 
small-holding settlers, has no bearing upon the fact that, in 
its regulation of the land grants to the railroad, the statute 
formed part of the legislative scheme and purpose to grant lands 
to railroads in aid of construction. 

Appellant asserts (p. 15 of its brief) that the finding of the 
court below as to the relationship of the two acts, “is also in¬ 
consistent with the decision of the Supreme Court in Santa Fe 
Pac. R. Co. v. Work, 267 U, S. 511.” Far from supporting ap¬ 
pellant’s assertion, this decision, it is submitted, rather demon¬ 
strates the correctness of the conclusion of the District Court. 
Appellant attempts to argue from the fact that in that case the 
Supreme Court refused to consider the express definition of 
the term “mineral” in the act of July 27, 1866, as controlling in 
the interpretation of another granting act authorizing relin¬ 
quishments and lieu selections, namely, the act of June 22, 
1874, c. 400 (18 Stat. 194), U. S. C., Title 43, § 88S. 1 But the 
Supreme Court did not reach its decision in that case becau&e it 
held that the act of 1874 was not a part of the legislative scheme 
to grant lands in aid of the construction of railroads—as ap¬ 
pellant apparently suggests. On the contrary, the decision Was 
the direct result of the opposite view, namely, that the act 
constituted a significant element of the general legislative pro¬ 
gram of land grants in aid of construction. The Supreme 
Court’s reason for its decision was that the act of 1874 

* * * applied not only to railroad grants in which 

the term “lands not mineral” did not exclude iron or coal 
lands as in this case, but also to similar grants of which 
there were several in which the phrase “not mineral” 
was used in its usual sense and excluded iron and coal; 

1 The act of June 22,1874, is involved in the companion case. No. 89f>7. 


e. g., see Grants to Union Pacific R. R. and Central Pa¬ 
cific, 12 Stat. 4S9, 492. c. 120, §3; Joint Resolution 
v _ - Jan. 30, 1SG5. 13 Stat. 567. Tt would'seem to be impos¬ 
sible, therefore, to give a meaning to the phrase “not 
mineral” in the act of 1S74 which should mean including 
coal in some cases and excluding coal in others 2 (267 
U. S. at 516). 

It clearly follows that, contrary to appellant’s suggestion, the 
Court did interpret the act of 1S74 in the light of, and as a part 
of, the Federal legislation on land grants in aid of construction. 

B. The court below was right in holding that the 1904 act was supplemental 
to the 1SG6 act, and that lieu lands selected pursuant to the 1904 act are in 
substitution for the original lands granted 

The 1904 act specifically granted the right to select other 
vacant public lands “in lieu thereof.” i. e.. of relinquished land 
which had been obtained by the railroad through the act of 
1866. And legislative history corroborates the conclusion that 
the 1904 act constitutes a grant of land to the successor of the 
Atlantic and Pacific as a substitute for land to which it was 
entitled under the grant of 1S66 and which it might relinquish 
in the interest of settlers at the request of the Secretary of the 
Interior. 3 

* Both grants referred to in the Supreme Court opinion above, it should be 
noted, are land grants in.aid of the construction of railroads. 

s In our description of the legislative history of the 1904 act, supra, j>. f>, it 
was shown that that act (which permitted appellant to relinquish entire 
sections of land and to select entire sections in lieu thereof) was enacted in 
order to meet the objections of the railroad company which was unwilling to 
relinquish 160-acre tracts, as required by the act of June 22, 1874 (IS Stat. 
194). On p. 9 of its brief in the companion case. No. 89.77. appellant furnishes 
a correct description of this asjiect of the legislative history of the 1904 act 
and properly concludes that the company’s right of selection under the 1904 
act is “essentially the same" as its right of selection under the 1874 act. 
The latter act. it should Ik* noted, contained even more sp**cific language 
demonstrating the correctness of the decision of the court below, in that it 
provided expressly that the transactions contemplated are “in the adjust¬ 
ment of all railroad land grants" and that the grantees shall receive title 
to the lands selected pursuant to the 1S74 act “the same as though originally 
granted." Of course, the absence of such specific language in the 1904 act 
is without significance, for the same result is necessarily required under 
both acts because of the identical character of the selection rights under 
the two acts. 


The act of 1904 did not increase the aggregate amouiit of 
land previously granted, but it conferred the right to acquire 
land which could not be acquired under the original grant on 
the condition that the grantee relinquish its right to an equal 
amount of land originally granted. Certainly if the provisions 
of the act of 1904 had been embodied in the act of 1866, the 
railroad would not contend that its present claim is not 
covered by its release. Yet the effect of the act of 1904 is the 
same as if its provisions had originally been a part of the 1 act 
of 1866, and in legal effect the later statute is an amendment 
to the earlier one. 

The right to make selections pursuant to the 1904 aqt is 
essentially the same as the rights which were given by section 3 
of the act of 1866 to select lieu land to replace losses in the 
place limits of the grant, or to select agricultural lands in lieu 
of mineral lands which were excluded from the provisions of 
the act. 4 Such rights of selection were contingent upon the 
existence of .losses and were restricted to land within definite 
limits. Similarly, the right to select under the act of 1904 is 
contingent upon relinquishment of land previously granted and 
the land subject to selection is limited to vacant public l^nd 
within the Territory of New Mexico. Thus, under both actsithe 
right to select is a contingent right; it is to be exercised for jthe 
purpose of acquiring a substitute for other land previously 
granted and it is confined to designated land within certain 
territorial limits. 

C. It follows that the court below was right in holding that the act of April 
28, 1904, is a granting act in aid of construction '■ 

That the 1904 act is a granting act cannot seriously be dis¬ 
puted and. apparently, appellant does not now contend otHer- 

* Section 3 of the act of I860 provides, among other things, that whenever 
any of the lands within the primary limits of the grant “shall have been 
granted, sold, reserved, occupied by homestead settlers, or preempted; or 
otherwise disposed of, other lands shall be selected in lieu thereof, under; the 
direction of the Secretary of the Interior, in alternate sections, and desig¬ 
nated by odd numbers, not more than ten miles beyond the limits of Said 
alternate sections, and not including the reserved numbers.” and that in lieu 
of mineral lands, which were excluded from the grant, a like quantity of 
“agricultural lands in odd-numbered sections nearest to the line of said* 
road, and within twenty miles thereof, may be selected * * *” (Act of 
July 27, lSdG, c. 278; 14 Stat. 293). i 


wise. The act meets all requisites of a granting act, by estab¬ 
lishing a means of identifying particular areas of land, title to 
which is in the United States, and by pledging the United States 
to transfer its title to an identified person who shall meet cer¬ 
tain conditions. 5 Indeed, if the act were not a granting act and 
created nothing more than a contractual obligation of the 
United States to convey to the appellant such lands as it selects 
in lieu of lands relinquished to the United States, then appel¬ 
lant’s claim would be defeated because title in the selected land 
could not be vested in the appellant without further legislation 
(Shepley v. Cowan, 91 U. S. 330, 333 (1875)). Moreover, the 
fact that the 1904 act was supplemental to the 1866 act and 
that lieu lands selected pursuant to the 1904 act are in sub¬ 
stitution of lands granted by the earlier act, establishes that 
the 1904 act, like the 1866 act, was a granting act in aid of the 
construction of a railroad. 

Appellant relies strongly upon Santa Fe Pac. R. Co. v. Fall, 
259 U. S. 197, and United States ex rel. Santa Fe Pac. R. Co. v. 
Work, 55 App. D. C. 206,4 F. (2d) 172. But, as is evident from 
appellant’s own discussion, neither of the two cases dealt in any 
way with the issue here involved. Nothing more was deter¬ 
mined in those cases than that in approving or disapproving 
a selection under the act of 1904. the Secretary of the Interior 
is required to consider the status of the lands at the time of 
the selection without reference to facts subsequently discov¬ 
ered. Neither of those cases, nor any of the precedents which 
controlled them, even remotety considered the question whether 
lands selected pursuant to the act of 1904 are lands granted 
in aid of the construction of a railroad. However, the opinion 
of this court in the case of Santa Fe Pac. R. Co. v. Work, 54 


8 In the same way as there is no particular form required for a grant of 
land effected by deed, so there is no form for a grant effected by statute. 
It is essential only that there exist a present Intent to effect a transfer of 
title to ascertained areas of land from one capable of transferring to another 
capable of taking such title. 

It is settled that acts creating contingent rights to acquire indemnity lands 
or to select lieu lands are granting acts. Payne v. Central Pacific Ry. Co., 
255 U. S. 22S, 236 (1921) ; Went v. Rutledge Timber Co., 244 U. S. 90 (1917); 
Payne v. New Mexico, 255 U. S. 367 (1921) ; Wyoming v. United State*, 255 
U. S. 489 (1921) ; Standard Oil Co. of California v. United States, 107 F. (2d) 
402 (C. C. A. 9th), cert, denied 309 TJ. S. 654 (1940). 


App. D. C. 161, 295 Fed. 982, cited by appellant-on page’ 11 
of its brief in the companion case, No. 8957, does contain dear 
indications that a grant of land is effected by statutes provid¬ 
ing relinquishment and selection of lieu lands. The act of June 
22, 1874, is of the same character as the act of April 28, 1904, 
here involved. 0 In discussing the granting act of July 27, 
1866, in its relation to the 1874 act, this court described the 
act of 1866 as “the original granting act” and as “the original 
grant” [italics supplied], and characterized certain language 
in the 1874 act as “words of conveyance”—a clear indication 
that the 1904 act also is a granting act (54 App. D. C. at 162, 
163; 295 Fed. at 983, 984). 

In support of its position that lands selected under the 1904 
act are not lands granted in aid of the construction of a rail¬ 
road, appellant argues on page 12 of its brief that such lands 
are lands claimed, in completion of the exchanges authorized by 
the act, as consideration for the base lands relinquished to the 
United States. Appellant’s argument apparently is that the 
1904 act, by providing for the relinquishment of lands and the 
selection of other lands in lieu thereof, conferred a contractual 
right to the selected lands (see paragraph 14 of complaint; 
Joint App. 6). However, as the court below correctly held, the 
character of the rights as claims to land granted in aid of 
construction, is not in any way affected by the fact that the 
relinquishment of lands by appellant may have constituted 
consideration and that appellant’s rights under the act are 
contractual in nature. 

The courts have held that a railroad land grant is not a gift 
from the United States, but is a transfer of title to land in return 
for the building and operation of a railroad ( Burke v. Southern 
Pac . R. R. Co., 234 U. S. 669, 680 (1914)). Moreover, it ihay 
be conceded that appellant’s rights under the act of 1904 are 
contractual in nature. The courts have so held in Santa Fe 
Pacific Railroad Company v. Fall, 259 U. S. 197 (1922) and 
United States ex rel. Sante Fe Pacific Railroad Company v. 
Work, 55 App. D. C. 206, 4 F. (2d) 172 (1925). But this does 
not negative the conclusion that the act creating the contractual 



relationship is a granting act. All of the railroad land grants 
have been held to have created a contractual relationship be¬ 
tween the United States and the railroad grantees. The 
Supreme Court has declared many times that the enactment 
of a statute granting to a railroad company the odd-numbered 
sections of land within a belt extending for a designated dis¬ 
tance on either side of a railroad line to be built in the future 
constitutes an offer which ripens into a contract when the 
grantee indicates its acceptance by filing a map of definite 
location showing the route of the road. 

Burke v. Southern Pac. R. li. Co., 234 V. S. 669, 6S0 
(1914); 

United States v. Northern Pac. Ry. Co., 256 l r . S. 51 
(1921); 

Southern Pacific Co. y. United States, 307 U. S. 393, 
396 (1939); 

United States v. Northern Pac. Ry. Co., 311 U. S. 317 
(1940). 

When the grantee has constructed the railroad line in accord¬ 
ance with the plan approved by the Secretary of the Interior, 
it has completed its performance of the contract., and legal 
title to such of the place lands designated in the grant as have 
not been appropriated by settlers, determined to be mineral or 
excepted from the grant for some other reason prior to the 
filing of the map of location, vests absolutely in the grantee, 
and relates back to the date of the granting act. 

: Wisconsin Railroad Company v. Price County, 133 

U. S. 496 (1890); 

Deseret Salt Co. v. Tarpey, 142 U. S. 241 (1891); 

Howard v. Perrin, 200 U. S. 71 (1906}; 

Weyerhaeuser v. Hoyt, 219 U. S. 380 (1911). 

The patent which is subsequently issued to the railroad com¬ 
pany is only evidence of the transfer of title from the United 
States to its grantee which was accomplished by the statute. 

Wisconsin Railroad Company v. Price County, 133 
U. S. 496. 510 (1890); 

Deseret Salt Co. v. Tarpey, 142 U. S. 241, 252 (1891); 


Burke v. Southern Pacific R. R. Co., 234 U. S. $69, 
685 (1914). 

Thus each of the railroad granting acts is an offer of land, which, 
by the grantee’s acceptance of the specified conditions, creates 
a contract between the United States and the grantee, which, 
by the grantee’s performance of its obligation, becomes an 
executed conveyance of the land from the United States to 
the grantee. i 

Missouri, Kansas and Texas Ry. Co. v. Kansas Pacific 
Ry. Co., 97 U. S. 491,497 (1878); 

United States v. Southern Pacific R. Co., 146 U. S. 570, 
598 (1892). 


The act of 1904 constitutes an offer to convey to the Santa 
Fe Company such vacant public land within the Territory of 
New Mexico as it shall select in lieu of granted land relin¬ 
quished in favor of settlers in possession of the land. The 
Santa Fe Company indicated its acceptance of the offer in 1911, 
by filing a formal relinquishment of land to which its rights 
had previously attached under the grant of 1866, and the United 
States became bound to convey to it an equal quantity of land 
in New Mexico when it should.exercise its right to select such 
land. Thus it is apparent that instead of creating rights of a 
different character from those created by other granting acts, 
the act of 1904 created rights of precisely the same character. 
Appellant does not question the efficacy of its release to relin¬ 
quish all rights, contractual or otherwise, which it held under 
the grant of 1866, in exchange for the benefits of the Transporta¬ 
tion Act of 1940. Appellees submit, therefore, that the co^jrt 
below was right in holding that the contractual relationship 
created by the 1904 act does not negative the character of that 
act as a granting statute. 

On page 14 of its brief appellant quotes a sentence of the 
Assistant Secretary’s decision describing the background of 
the 1904 act. Appellant asserts that the impression created 
by that statement is that the railroad company did not have 
good title to the lands sought to be recovered by the United 
States under that act, and contends that the statement demon¬ 
strates the Department’s error in the appraisal and characteri- 
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zation of the act of 1904. Appellant’s argument is without sig¬ 
nificance in this case. Whether or not the railroad company 
had good title to the lands which it relinquished pursuant to 
the 1904 act, is of no relevance with respect to the only issue 
here involved, which is whether appellant’s claim to select lieu 
lands pursuant to the act of 1904, was within the scope of and 
therefore extinguished by the release filed by the appellant. 
The nature of the rights which appellant had in the relinquished 
lands is immaterial as concerns the character of appellant’s 
right to select lieu lands. 

As the substance of its position appellant contends that only 
claims under the original granting act of 1866 should be held 
to be covered by the release filed pursuant to the Transpor¬ 
tation Act (p. 20, appellant’s brief). This contention has 
been answered sufficiently by the preceding discussion. Here, 
it may be mentioned only that, when filing the release, appel¬ 
lant apparently did not regard the act of 1S66 as the only 
granting act, for the release itself covered “any and all claims 
of whatever description to lands, * * * on account of 

lands or interests granted, claimed to have been granted, or 
claimed should have been granted, by any act of Congress 
* * *” [Italics supplied] (Joint App. 8). And when Con¬ 

gress, in the Transportation Act of 1940, demanded of the rail¬ 
roads that, as a condition for increasing Government rates, 
they relinquish claims to lands granted, Congress obviously 
did not make any distinction between lands granted under 
the 1866 act and lands granted under later acts in lieu of lands 
granted under the 1866 act, and did not limit the required relin¬ 
quishment to lands granted under the earlier act. 

The court below, it is submitted, was right in holding that 
appellant’s right to select lieu lands pursuant to the act of 
April 2S, 1904, was a claim to land granted by Congress in aid 
of the construction of the railroad, and therefore w r as extin¬ 
guished by the release filed by appellant-. 7 

’Even if it were held that, as nppoOnnt a^rues. the right to select lieu 
lands pursuant to the act of April 28, 1904, does not constitute a claim to 
land granted by Congress in aid of the construction of a railroad, it would 
not follow that the judgment of the District Court should be reversed. There 
is an alternative independent basis for supporting the judgment. Under the 
Transportation Act the filing of a release, as specified in section 321 (b) of 
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II 


Appellant is not entitled to the relief prayed for in its com¬ 
plaint because the Secretary’s construction of the 1904 act 
is reasonable and, therefore, is not reviewable by the courts 

i 

The arguments of both parties reveal clearly that the sole is¬ 
sue in the pending suit concerns the character of the act of 
April 28, 1904. 

If appellant’s claim under that act was a claim arising under 
a grant within the meaning of the Transportation Act of 1940, 
it was relinquished by the release which appellant filed pursuant 
to the provisions of the Transportation Act. In determining 
that appellant’s rights were so relinquished, the Secretary deter¬ 
mined that its rights under the 1904 act constituted a claim 
arising from a grant which was to be surrendered as a condition 
of appellant’s right to the benefits of the increased rates per¬ 
mitted by the Transportation Act. In thus construing the act 
of 1904. the Secretary necessarily exercised judgment and dis¬ 
cretion, and his construction of the statute was the product of 
his judgment and discretion. 

It is a familiar principle that, in passing upon applications 
for mandamus or mandatory injunctions to compel an ad¬ 
ministrative officer to adopt a certain construction of a statute 
which has been committed to him for execution, courts will hot 
interfere with the exercise of the judgment and discretion of 

i 

Title III, Part II, of tlie act, is required of any carrier which wishes: to 
take advantage of the full commercial rates for certain Government trans¬ 
portation as described in section 321 (a). The release required of the car¬ 
rier is specified in section 321 (b), without any limitation, as "a release of 
any claim it may have against the United States to lands, interests in larids, 
compensation, or reimbursement on account of lands or interest in lands 
which have been granted, claimed to have been granted, or which it is clairhed 
should have been granted to such carrier or any such predecessor in interest 
under any grant to such carrier or such predecessor in interest as aforesajd.” 
[Italics supplied.] In other words, the releases to be filed by the land grant 
railroads were not limited in their application to any particular grants! or 
to any type of claims arising under the grants, but were to apply to any 
claims to land under any grant. Appellant has filed a release pursuant! to 
section 321 (b) and is taking advantage of the benefits of section 321 (a). 
Appellant thus cannot be heard to contend that in this case its claims to 
land should be excluded from the operation of the release. 
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the administrative officer in the construction of the statute 
unless his construction is clearly erroneous and repugnant to the 
plain terms of the statute. The courts have said that they are 
not concerned with the correctness of the construction which in 
the exercise of his judgment and discretion the administrative 
officer has given to a statute, but they will consider only 
whether or not that construction is possible under the terms of 
the statute. If the statute is not so clear and unambiguous as 
to demonstrate that the construction given to it by the adminis¬ 
trative officer is clearly wrong, the court w’ill not attempt to con¬ 
trol the officer’s judgment merely because the court prefers a 
different construction. 

United States ex rel. Riverside Oil Company v. Hitch¬ 
cock, 190 U. S. 316 (1903); 

United States ex rel. West v. Hitchcock, 205 U. S. 80 
(1907); 

United States ex rel. Ness v. Fisher, 223 U. S. 6S3 
(1912); 

Louisiana v. McAdoo, 234 U. S. 627 (1914); 

United States ex rel. Alaska Smokeless Coal Co. v. 
Lane, 250 U. S. 549 (1919); 

United States ex rel. Hall v. Payne, 254 U. S. 343 
(1920); 

Interstate Commerce Commission v. United States ex 
rel. Waste Merchants Ass’n, 260 U. S. 32 (1922); 

Work v. United States ex rel. Rives, 267 U. S. 175 
(1925); 

Wilbur v. United States ex rel. Kadrie, 281 U. S. 206 
(1930); 

Procter & Gamble Co. v. Coe, 68 App. D. C. 246, 96 
F. (2d) 518 (1938); cert, denied, 305 U. S. 604 (193S); 

United States ex rel. United States Borax Co. v. Iekes, 
68 App. D. C. 399, 9S F. (2d) 271 (1938); cert, denied, 
305 U. S. 619 (193S); 

Red Sheep Canyon Co. v. Ickes, 69 App. D. C. 27, 98 
F. (2d) 308 (1938); 

Ickes v. Underwood, 78 App. D. C. 396, 141 F. (2d) 
546 (1944); cert, denied, — U. S. —, 89 L. ed. 36; 
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United States ex rel. Jordan v. I ekes, — App. D. C. *—, 
143 F. (2d) 152 (1944); cert, denied, 320 U. S. 801; cert, 
again denied, — U. S. —, 89 L. ed. 60; 

Lyders v. I ekes, 65 App. D. C. 379, 84 F. (2d) 232 
(1936); 

See also. Gray v. Powell, 314 U. S. 402, 413 (1941); 

Dobson v. Commissioner, 320 U. S. 489 (1943); 

National Labor Relations Board v. Hearst Publica¬ 
tions, 322 U. S. Ill, 130 (1944) ; 

Commissioner of Internal Revenue v. Scottish Amer¬ 
ican Investment Co., 323 U. S. 119 (1944). 

i 

In United States ex rel. Hall v. Payne, 254 TJ. S. 343, 347- 
348, the court observed that the decision of the Secretary; of 
the Interior, rejecting relator’s application for certain public 
lands, rested upon a possible construction of an act of Congress. 
The court said: 

u j 

* * * He could not administer or apply the ^et 

without construing it, and its construction involved the 
exercise of judgment and discretion. The view for which 
the relator contends was not so obviously and certainly 
right as to make it plainly the duty of the Secretary 1 to 
give effect to it. The relator, therefore, is not entitled 
to a writ of mandamus. * * * 


It is only when the construction given to the statute by the 
administrative officer is clearly erroneous that a court will con¬ 
trol his action by mandamus or mandatory injunction. 


Wilbur v. United States ex rel. Krushnic, 280 U. IS. 
306 (1930); 

Miguel v. McCarl, 291 U. S. 442 (1934) ; 

Hammond v. Hull, 76 App. D. C. 301,303,131 F. (2d) 
23, 25 (1942); cert, denied, 318 U. S. 777 (1943). 


In support of its view that judicial review may he had in 
the present case appellant cites and discusses a number of 
cases. (Appellant’s brief, pp. 21-25.) None of those cases is 
in any way at variance with the principles of judicial review 
set forth above. On the contrary, those cases are mere applica¬ 
tions of these principles. 
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Thus, in Perkins v. Elg, 307 U. S. 325, 349 (1939), no dis¬ 
cretion of an administrative officer was involved and, referring 
to the discretion of the Secretary of State to issue passports, 
the court stated expressly that its decision “would in no way 
interfere with the exercise of the Secretary’s discretion.” Sim¬ 
ilarly, in Arenas v. United States, 322 U. S. 419, 425 (1944), it 
was specifically pointed out that the Secretary's discretion to 
determine whether or not land should be allotted in severalty 
to the Indian tribe had been destroyed by a later statute. And 
in Stark v. Wickard, 321 U. S. 288, 303, 307, 310 (1944), the 
court stated expressly that the reason why complainants were 
held to have shown their right to a judicial review was that the 
issue was whether an order of the Secretary of Agriculture had 
been issued outside the limits of the statutory grant of author¬ 
ity. Nor is Santa Fe Pac. R. Co. v. Fall, 259 U. S. 197 (1922), 
an “on-all-fours precedent,” as appellant claims. In that case 
the plaintiff, who alleged that the Secretary “went beyond the 
powers conferred upon him by the statute,” was granted an 
injunction on the ground that it was unlawful for the Secretary 
to take into account, for the purpose of land classification, facts 
which were not known at the time of the lieu selection. There 
was no attempt in the instant case to give effect for the purpose 
of classification to any information acquired after the time 
when the selections were filed, but the Secretary merely recog¬ 
nized that appellant had voluntarily filed a release which must 
be interpreted to include the selections in question. Finally, 
the Secretary’s judgment and discretion were not involved in 
Payne v. Central Pac. Ry. Co., 255 U. S. 228; instead, an in¬ 
junction was granted because the Secretary was held to have 
“departed from a plain official duty,” p. 238. [Italics supplied.] 
The purpose of appellant’s discussion on pages 21 to 25 of 
its brief apparently is to demonstrate that judicial review may 
be had of decisions of the Secretary of the Interior. Appellant 
misconstrues the position of the appellees. It is not con¬ 
tended by appellees that judicial review can never be had of 
decisions of the Secretary, but it is appellees’ view that under 
w’ell-established principles review may be had only within the . 
limits we have described. The present case is, in any event, 
not a case falling wdthin those limits. 



In this case, a construction of the act of April 28, 1904, in¬ 
volving the Secretary’s judgment and discretion was essential 
to a decision upon appellant’s applications to select land in 
lieu of land relinquished to the United States. The construc¬ 
tion of the statute adopted by the Secretary is not at variance 
with its terms, but is clearly in harmony with the language, 
the purposes and the intent of the statute. Appellees submit, 
therefore, that the Secretary’s decision was not arbitrary or 
capricious and that his action is not subject to control by the 
courts. 

CONCLUSION 

The judgment of the court below was right and should be 
affirmed. 

Respectfully submitted. 

Fowler Harper, 

Solicitor, \ 

Harry M. Edelstein, I 

Assistant Solicitor, 

Sidney B. Jacoby, 

Senior Attorney, 

Office of the Solicitor, 

Department of the Interior, Washington, D. C., 

Attorneys for Appellees, 

April 19, 1945. 



U. 8. GOVERNMENT PRINTING OfFICCi 1948 





BRIEF FOR APPELLANT 
AND JOINT APPENDIX 


IN THE 


United States Court of Appeals 


District of Columbia United States Court of Appro Is 

hr tbo District •/ CtfymM* 


No. 8957 


FILED :.:ar 3 o 1945 


SANTA FE PACIFIC RAILROAD COMPANY, 

Appellant , 

/ 

£L. v " 

HAROLD L. ICKESC OSCAR L. CHAPMAN, FRED W 

JOHNSON, Appellees. 


CLERK 


\\ r, • 


Appeal from the District Court of the United States for the 

District of Columbia. 


Charles H. Woods, 

Thomas J. Barnett, 

Chicago, Illinois, 

Lawrence Cake, 

717 National Press Building, 
Washington, D. C., 

Attorneys for Appellant. 


Puu or Byeov s. Adams. WuHiaraTo*. D. C. 






INDEX. 


Jurisdictional Statement 


Page 


Statement of the Case 


Statutes and Regulations Involved 


Statement of Points 


Summary of the Argument 


Argument 


1. 2. and 3. The Act of June 22, 1874, was not an 
amendment of the granting act of 1866, or in itself 
an act granting lands in aid of construction, but 
was separate and distinct legislation for the ex¬ 
press purpose of enabling the United States to 
recover title to certain lands previously granted to 
appellant’s predecessor, in exchange for which the 
act tendered the right of selection of other public 
lands in lieu thereof. Lands selected under the 
Act of June 22, 1874, therefore, are lands claimed 
under that act, in completion of the exchanges 
authorized by that act, as consideration for the 
base lands relinquished to the United States at the 
request of the Secretary of the Interior, and are 
not lands claimed as granted in aid of the con¬ 
struction of the railroad. 

4. The release filed pursuant to Section 321 (b) of 

the Transportation Act of 1940 was a release of 
further claims to lands granted to appellant or its 
predecessor ‘‘in aid of the construction of any por¬ 
tion of its railroad” and the release is therefore 
inapplicable and does not include claims to lands 
selected under the Act of June 22, 1874 . 

5. If the release is inapplicable and does not include 
claims to lands selected under the Act of June 22, 











11 


Index Continued. 


Page 

1874, the complaint states a case in which relief 
can and should be granted, of which the court be¬ 
low had jurisdiction, and the motion to dismiss 


should have been overruled. 12 

Conclusion . 12 


TABLE OF CASES CITED. 


Payne v. Central Pacific R. Co., 255 U. S. 228 . 2 

Santa Fe Pacific R. Co. v. Fall, 259 U. S. 197.2, 10, 11 

Santa Fe Pacific R. Co. v. Work, 267 U. S. 511. 10 

Santa Fe Pacific R. Co. v. Work, 54 App. D. C. 161, 

295 F. 9S2. 11 

Stark v. Wickard, No. 211 U. S. Supreme Court, de¬ 
cided February 28, 1944 . 2 

STATUTES. 

Act of July 27,1866, c. 278,14 Stat. 292 . 2, 4 

Act of June 22,1874, c. 400,18 Stat. 194.2, 5, 9 

Act of April 28,1904, c. 1810, 33 Stat. 556 . 9 

Act of September 18,1940, c. 722, 54 Stat. 954 . 3, 6 

D. C. Code (1940 ed.), secs. 11-301 and 11-306 . 1 

D. C. Code (1940 ed.), sec. 17-101. 2 


OTHER AUTHORITIES CITED. 

H. Rept. 1203, 58th Cong., 2nd sess., Cong. Record, 
vol. 38, pt. 3, p. 2900 . 


9 

















I 


IN THE 

United States Court of Appeals 

District of Columbia 


No. 8957. 


SANTA FE PACIFIC RAILROAD COMPANY, ; 

Appellant, 

| 

v. 

HAROLD L. ICKES, OSCAR L. CHAPMAN, FRED jW. 

JOHNSON, Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a final judgment of the District 
Court of the United States for the District of Columbia 
dismissing a complaint filed by appellant, as plaintiff, 
against the Secretary of the Interior, the Assistant Secre¬ 
tary of the Interior, and the Commissioner of the General 
Land Office, as defendants, praying an injunction and relief 
in the nature of mandamus. Jurisdiction of the District 
Court was invoked under Sections 11-301 and 11-306, D. C. 





Code (1940 ed.), and the general rule that the courts of the 
District of Columbia have jurisdiction to hear and deter¬ 
mine cases involving allegedly erroneous action by execu¬ 
tive and administrative officers of the Government and to 
grant relief by injunction or by orders of mandamus when 
it appears that such officers have acted outside the scope 
of their authority, or upon a clear mistake of law, to the 
injury of the plaintiff or so as to cast a cloud on the plain¬ 
tiff’s title or right under any law. Payne v. Central Pacific 
R. Co:, 255 U. S. 228; Santa- Fe Pacific R. Co. v. Fall, 259 
U. S. 197; Stark v. Wickard, U. S. Supreme Court, decided 
February 28, 1944. 

The jurisdiction of this court to review the final judg¬ 
ment of the District Court is under Section 17-101, D. C. 
Code (1940 ed.). 

STATEMENT OF THE CASE. 

Appellant, Santa Fe Pacific Railroad Company, is succes¬ 
sor to the Atlantic and Pacific Railroad Company, a corpo¬ 
ration created and organized under the Act of July 27, 1866, 
c. 278, 14 Stat. 292, and to the land grant to the latter com¬ 
pany under the said Act. 1 

Included in the lands so granted to the Atlantic and 
Pacific and acquired and owned by Santa Fe Pacific, as 
successor to Atlantic and Pacific, were six quarter-quarter 
sections in Arizona described in paragraph 5 of the com¬ 
plaint, title to which vested in the Atlantic and Pacific on 
March 12,1872, the date of definite location of the railroad. 
(Joint Appendix 2-3). 

In 1916, at the request of the Secretary of the Interior, 
Santa Fe Pacific relinquished and re-conveyed the said 
lands to the United States, by deeds of relinquishment, 
under the Act of June 22, 1874, 18 Stat. 194, and thereby 
acquired the right to select and have patented an equal 
quantity of “other lands in lieu thereof from any of the 


1 Atlantic and Pacific Railroad Company is hereinafter referred to as At¬ 
lantic and Pacific, and Santa Fe Pacific Railroad Company as Santa Fe Pacific. 
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i 


i 


public lands not mineral and within the limits of the grant.” 
(Joint App. 3). 

In 1917 the Commissioner of the General Land Office ac¬ 
cepted the relinquishments and advised appellant that it 
would be allowed, upon proper application, to select other 
lands in lieu of the lands relinquished. 

In 1943, Santa Fe Pacific exercised its right of selection 
based on the relinquishment of the lands above mentioned, 
bv selecting other lands in lieu thereof. It is alleged in the 
complaint, and admitted by the motion to dismiss, that the 
lands so selected were vacant public land available for selec¬ 


tion; that the selections were made under the Act of June 
22, 1874, in lieu of the lands relinquished as above stated; 
and that the relinquished lands had not theretofore been 
designated as base for any similar selections. (Joint App. 

3-5 F 

Previously, December 18,1940, Santa Fe Pacific had filed 
with the Secretary of the Interior a release of 


“any and all claims of whatever description to lancls, 
interests therein, compensation or reimbursement 
therefor on account of lands or interests granted, 
claimed to have been granted, or claimed should have 
been granted bv anv act of the Congress to Santa Fe 
Pacific Railroad Company or to any predecessor in 
interest in aid of the construction of any portion of its 
railroad.” - 


This release was filed pursuant to Section 321 (b), Part II, 
Title III, of the Transportation Act of 1940, 3 and was ac¬ 
cepted and approved by the Secretary of the Interior ion 
March 1, 1941. (Joint App. 4). 

May 15 and 22,1943, by decisions bearing those dates, the 
Commissioner of the General Land Office held that in view 
of the release, Santa Fe Pacific had no further rights under 
the Act of June 22, 1874, and that the selections must ^>e 

2 The release excluded lauds which had already been patented or certified' to 
Santa Fe Pacific or its predecessor, and some other categories of lands not 
material to this case. 

3 Act of September IS, 1940, c. 722, 54 Stat. 954; 49 U. S. Code, secs. 65-66. 

i 
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rejected. Santa Fe Pacific promptly appealed to the Secre¬ 
tary of the Interior, who, by decision of Assistant Secretary 
Chapman on January S, 1944, affirmed the decision of the 
General Land Office. Santa Fe Pacific then moved for re¬ 
hearing, which was denied on February S, 1944. (Joint 
App. 4). 

Santa Fe Pacific thereupon filed the complaint herein, 
praying a judgment enjoining the defendants from reject¬ 
ing the selections on the ground that they are barred by the 
release in question and directing them to determine the 
rights of Santa Fe Pacific in the said selections without re- 
gard to the release. (Joint App. 1-6). 

The defendants moved to dismiss the complaint on the 
ground that it failed to state a case in which relief could be 
granted. The court below granted the motion to dismiss 
and entered final judgment accordingly. The court’s opin¬ 
ion was that the Act of June 22, 1S74, was supplemental to 
and in legal effect amendatory of the Act of 1866; that the 
lands to be selected under the Act of 1874 were in substitu¬ 
tion for the original lands granted by the Act of 1866 in aid 
of construction; that the plaintiff’s right to select lieu lands 
under the Act of 1874 was therefore a claim to lands granted 
in aid of the construction of the railroad and within the 
scope of and extinguished by the release. (Joint App. 23). 

STATUTES AND REGULATIONS INVOLVED. 

Act of July 27, 1866, c. 278, 14 Stat. 292. 

An act granting Lands to aid in the Construction of a 
Railroad and Telegraph Line from the States of Mis¬ 
souri and Arkansas to the Pacific Coast. 

“Sec. 3. And be it further enacted, That there be, 
and hereby is, granted to the Atlantic and Pacific Rail¬ 
road Company, its successors and assigns, for the pur¬ 
pose of aiding in the construction of said railroad 
and telegraph line to the Pacific Coast, and to secure 
the safe and speedy transportation of the mails, troops, 
munitions of war, and public stores, over the route of 
said line of railway and its branches, every alternate 



5 


section of public land, not mineral, designated by odd 
numbers, to the amount of twenty alternate sections 
per mile, on each side of said railroad line, as said com¬ 
pany may adopt, through the Territories of the United 
States, and ten alternate sections of land per mile on 
each side of said railroad whenever it passes through 
any State, and whenever, on the line thereof, the United 
States have full title, not reserved, sold, granted, or 
otherwise appropriated, and free from pre-emption o'r 
other claims or rights, at the time the line of said road 
is designated by a plat thereof, filed in the office of the 
commissioner of the general land office; * * # ” 

i 

Act of June 22, 1874, c. 400, 18 Stat. 194, 43 U. S. Code, sec. 

888. I 

An act for the Relief of Settlers on Railroad Lands. j 

“That in the adjustment of all railroad land grants, 
whether made directly to any railroad company or tp 
any State for railroad purposes, if any of the lands 
granted be found in the possession of an actual settler 
whose entry or filing has been allowed under the pre¬ 
emption or homestead laws of the United States subse¬ 
quent to the time at which, by the decision of the land- 
office, the right of said road was declared to have at¬ 
tached to such lands, the grantees, upon a proper re¬ 
linquishment of the lands so entered or filed for, shall 
be entitled to select an equal quantity of other lands 
in lieu thereof from any of the public lands not mineral 
and within the limits of the grant not otherwise appro¬ 
priated at the date of selection, to which they shall re¬ 
ceive title the same as though originally granted. And 
any such entries or filings thus relieved from conflict 
may be perfected into complete title as if such lands 
had not been granted: Provided, That nothing herein 
contained shall in any manner be so construed as tjo 
enlarge or extend any grant to any such railroad or to 
extend to lands reserved in any land grant made for 
railroad purposes: And provided further, That this act 
shall not be construed so as in any manner to conflri}n 
or legalize any decision or ruling of the Interior Depart¬ 
ment under which lands have been certified to any rail¬ 
road company when such lands have been entered by a 
pre-emption or homestead settler after the location pf 


i 
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the line of the road and prior to the notice to the local 
land-office of the withdrawal of such lands from mar¬ 
ket.” 

Act of September 18,1940, c. 722, 54 Stat. 954; 49 U. S. Code, 
secs. 65-66. 

An act to amend the act to regulate commerce, etc. 
Title 111—Miscellaneous. 

Part II—Rates on Government Traffic. 

‘‘Sec. 321. (a) Notwithstanding any other provision 
of law, but subject to the provisions of sections 1 (7) 
and 22 of the Interstate Commerce Act, as amended, 
the full applicable commercial rates, fares, or charges 
shall be paid for transportation by any common car¬ 
rier subject to such Act of any persons or property for 
the United States, or on its behalf, except that the fore¬ 
going provision shall not apply to the transportation 
of military or naval property of the United States mov¬ 
ing for military or naval and not for civil use or to the 
transportation of members of the military or naval 
forces of the United States (or of property of such 
members) when such members are traveling on official 
dutv; and the rate determined bv the Interstate Com- 
merce Commission as reasonable therefor shall be paid 
for the transportation by railroad of the United States 
mail; Provided, however, That any carrier by railroad 
and the United States may enter into contracts for the 
transporation of the United States mail for less than 
such rate: Provided, further, That Section 3709, Re¬ 
vised Statutes (U. S. C., 1934 edition, title 41, sec. 5), 
shall not hereafter be construed as requiring advertis¬ 
ing for bids in connection with the procurement of 
transportation services when the services required can 
be procured from any common carrier lawfully operat¬ 
ing in the territory where such services are to be per¬ 
formed. 

“(b) If any carrier by railroad furnishing such 
transportation, or any predecessor in interest, shall 
have received a grant of lands from the United States 
to aid in the construction of any part of the railroad 
operated by it, the provisions of law with respect to 
compensation for such transportation shall continue to 
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apply to such transportation as though subsection (a) 
of this section had not been enacted until such carrier 
shall file with the Secretary of the Interior, in the form 
and manner prescribed by him, a release of any claim 
it may have against the United States to lands, inter¬ 
ests in lands, compensation, or reimbursement on ac¬ 
count of lands or interests in lands which have been 
granted, claimed to have been granted, or which it is 
claimed should have been granted to such carrier or 
any such predecessor in interest under any grant tp 
such carrier or such predecessor in interest as aforej- 
said. Such release must be filed within one year from 
the date of the enactment of this Act. Nothing in this 
section shall be construed as requiring any such car¬ 
rier to reconvev to the United States lands which havp 
been heretofore patented or certified to it, or to prej- 
vent. the issuance of patents confirming the title to such 
lands as the Secretary of the Interior shall find have 
been heretofore sold by any such carrier to an innocent 
purchaser for value or as preventing the issuance of 
patents to lands listed or selected bv such carrier, which 
listing or selection has heretofore been fully and finally 
approved bv the Secretary of the Interior to the extent 
that the issuance of such patents may be authorized by 
law.” 

STATEMENT OF POINTS. 

i 

1. The court below erred in finding that the Act of June 
22,1874, was supplemental to and in legal effect amendatory 
of the Act of July 27,1866, and therefore that lands selectee} 
under the former act were in effect lands granted under the 
Act of 1866. 

i 

2. The court below erred in failing to find that the lands 
in question are lands to which appellant is entitled under 

the contract made by the Act of June 22, 1874, and the re4 * 
linquishment to the United States of the base lands in ox-! 
change for which the right of selection was tendered. 

j 

3. The court below erred in finding that the lands in ques-i 

tion, selected by appellant under the Act of June 22, 1874,; 
are lands claimed as granted in aid of the construction of 
the Atlantic and Pacific Railroad. \ 
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4. The court below erred in finding that appellant’s re¬ 
lease of further claims to lands granted to appellant or its 
predecessor “in aid of the construction of any portion of 
its railroad” included appellant’s claim to the lands in 
question selected under the Act of June 22, 1874. 

5. The court below erred in finding that the complaint 
fails to state a case in which relief can be granted and in 
entering final judgment for the defendants. 

SUMMARY OF ARGUMENT. 

1. 2. and 3. The Act of June 22, 1874, was not an amend¬ 
ment of the granting act of 18(56, or in itself an act grant¬ 
ing lands in aid of construction, but was separate and dis¬ 
tinct legislation for the express purpose of enabling the 
United States to recover title to certain lands previously 
granted to appellant’s predecessor, in exchange for which 
the act tendered the right of selection of other public lands 
in lieu thereof. Lands selected under the Act of June 22, 
1874, therefore, are lands claimed under that act, in com¬ 
pletion of the exchanges authorized by that act, as consid¬ 
eration for the base lands relinquished to the United States 
at the request of the Secretary of the Interior, and are not 
lands claimed as granted in aid of the construction of the 
railroad. 

4. The release filed pursuant to Section 321 (b) of the 
Transportation Act of 1940 was a release of further claims 
to lands granted to appellant or its predecessor “in aid of 
the construction of any portion of its railroad” and the re¬ 
lease is therefore inapplicable and does not include claims 
to lands selected under the Act of June 22, 1874. 

5. If the release is inapplicable and does not include 
claims to lands selected under the Act of June 22, 1874, the 
complaint states a case in which relief can and should be 
granted, of which the court below had jurisdiction, and the 
motion to dismiss should have been overruled. 
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ARGUMENT. 

i 

1. 2. and 3. The Act of June 22, 1874, was not an amend¬ 
ment of the granting act of 1866, or in itself an act 
granting lands in aid of construction, but was separate 
and distinct legislation for the express purpose of en¬ 
abling the United States to recover title to certain lands 
previously granted to appellant’s predecessor, in ex¬ 
change for which the act tendered the right of selection 
of other public lands in lieu thereof. Lands selected 
under the Act of June 22, 1874, therefore, are lands 
claimed under that act, in completion of the exchanges 
authorized by that act, as consideration for the base 
lands relinquished to the United States at the request 
of the Secretary of the Interior, and are not lands 
claimed as granted in aid of the construction of the 
railroad. 

The argument under this heading is, for all practical pur¬ 
poses, the same as the argument based on the Act of April 
2S, 1904, in the companion case to this case, No. 8956. 

The Act of June 22, 1874, was a remedial act which pro¬ 
vided that in cases where actual settlers are found to have 
entered on lands granted to any railroad company, the rail¬ 
road company may relinquish such lands to the United 
States and “shall be entitled to select an equal quantity of 
other lands in lieu thereof”. 

The chief difference between the two acts is that the Act 
of 1874 was a general act applicable to all railroad grants, 
whereas the Act of 1904 was a special act applicable only 
to the Atlantic and Pacific grant in New Mexico.' 1 

Essentially the railroad company’s right of selection 
under the Act of 1874 is the same as its right of selection 

% i 

•i The legislative history of the Act of 1904 shows that it. was enacted because 
the lands in New Mexico sought by the United States for the benefit of certain 
settlers were small holdings of 100 acres or less which the railroad company 
was unwilling to relinquish under the Act of 1874 (such small tracts occupied 
by settlers being ordinarily the best land in each section), although willing 
to relinquish them as parts of whole sections if authorized so to do. H. Rcpt. 
1203, 58th Congress, 2nd Session; Cong. Reed., vol. 38, part 3, p. 2900. 


I 
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under the Act of April 2S, 1904, involved in the companion 
case hereto, Xo. 8956. It is a right derived, first, from the 
act authorizing the exchange, which constituted the offer, 
and second, from the relinquishment of the base lands 
sought by the United States for the benefit of occupying 
settlers, which constituted the acceptance. Therefore, new 
rights were created—rights which arose solely from the Act 
of 1874 and were not rights granted “in aid of the construc¬ 
tion of any portion of its railroad". These new rights were 
not, and were not intended to be, in anv wav affected bv the 
release. 

In principle, therefore, the decision of the Supreme Court 
in Santa Fa Pacific R. Co. v. Fall, 259 U. S. 197, which in¬ 
volved lieu selections under the Act of April 28, 1904, is 
equally applicable to selections under the Act of 1874. In 
that case it was held that the railroad company's right of 
selection under the Act of April 2S, 1904, was a contractual 
right based on the relinquishment to the United States of 
the base lands in exchange for which the statute tendered 
the right of selection, and that such right became vested 
at the moment the base lands were relinquished and at¬ 
tached to the selected lands at the moment the selections 
were made and filed. That case involved the Act of 1904. 
whereas the present selections are under the Act of 1874. 
but in principle the cases cannot be distinguished. Both in¬ 
volve acts of Congress which provided for exchanges of 
privately owned lands for other lands to be selected, and in 
both the right of selection had the same origin, i.e. the offer 
and acceptance of the relinquishment. Such a right is not 
a right derived from the granting act and is in no sense a 
c’aim to lands Granted in aid of the construction of the rail¬ 
road. 

As to the remedial purpose of the Act of 1874, that pur¬ 
pose was clearly stated by Chief Justice Taft in another 
case, Santa Fa Pad fir R. Co. v. Work. 267 U. S. 511, 516: 

“The A'*t of 1874 was passed to help homestead and 

other settlers who were in hard case because they had 
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established their settlement after the grant to the Rail¬ 
road Company was held to have attached. The ques¬ 
tion when it did attach was for a long time doubtful 
and the subject of litigation. This Act of 1874 was; in¬ 
tended to induce the railroad companies to relinquish 
such lands thus illegally occupied as against them 1 by 
promising in lieu thereof other lands of equal area in 
both odd and even sections within the prescribed 
limits. ’ * 

i 

Santa Fe Pacific R. Co. v. Work, it may be noted, involved 
an unsuccessful attempt by the railroad company to have 
the Act of 1874 construed as in pari materia with the origi¬ 
nal granting act of 1866, so that certain provisions of the 
original granting act could be applied to selections made 
under the Act of 1874. The same contention, rejected by 
the Supreme Court in that case, is now adopted by the 
Secretary in support of his action in the present case. 

As to the clause in the Act of 1874 which provided that 
the railroad company shall receive title to the selected lands 
“the same as though originally granted”—it was held in 
the same case when it was in this court, Santa Fe Pacific R. 
Co. v. Work, 54 App. D. C., 161, 163, that the clause did not 
mean, as argued by the company, that the company’s right 
was to be measured by the terms of the original granting 
act, but that it referred 

“merely to the kind of title and the avenue through 
which it shall pass, and does not relate to the quality 
of the land to be selected, or invest the railroad c6m- 
pany with any right of selection equivalent to that pro¬ 
vided in the original grant. They are words of con¬ 
veyance, not of power.” 

The decision herein that the Act of 1874 is a “grant” 
in aid of the construction of the railroad , is a conclusion 
not justified by the terms of the Act. It is also inconsistent 
with the decisions in Santa Fe Pacific R. Co. v. Fall, and 
Santa Fe Pacific R. C. v. Work, supra. \ 
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4. The release filed pursuant to Section 321 (b) of the Trans¬ 

portation Act of 1940 was a release of further claims to 
lands granted to appellant or its predecessor “in aid of 
the construction of any portion of its railroad” and the 
release is therefore inapplicable and does not include 
claims to lands selected under the Act of June 22, 1874. 

Tlie argument in the companion case, Xo. 8956, under this 
heading, applies equally in the present case. 

5. If the release is inapplicable and does not include cl aim s 

to lands selected under the Act of June 22, 1874, the 
complaint states a case in which relief can and should 
be granted, of which the court below had jurisdiction, 
and the motion to dismiss should have been overruled. 

The argument in the companion case, Xo. 8956, under this 
heading, applies equally in the present case. 

CONCLUSION. 

The complaint states a case in which relief can and 
should be granted, and the motion to dismiss should have 
been overruled. 


Charles H. Woods, 

Thomas J. Barnett, 

Lawrence Cake, 

Attorneys for Appellant. 


March 27, 1945. 
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COMPLAINT FOR INJUNCTION AND RELIEF IN 
THE NATURE OF MANDAMUS. , 

1. Plaintiff, Santa Fe Pacific Railroad Company, is a cor¬ 
poration created and organized under the Act of March 3, 
1897, c. 374, 29 Stat. 622, and sues in its own right and as 
lawful successor to the Atlantic and Pacific Railroad Com- 


i 
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pany, a corporation created and organized under the Act 
of July 27, 1866, c. 278, 14 Stat. 292. 

2. The defendants are residents of the District of Colum¬ 
bia, the defendant Harold L. Ickes being Secretary of the 
Interior an'd as such charged by law with the administra¬ 
tion of the laws of the United States relating to public 
lands, the defendant Oscar L. Chapman being Assistant 
Secretary of the Interior and charged with like duties under 
the direction of the Secretary and in particular with the 
supervision of the General Land Office, and the defendant 
Fred W. Johnson being Commissioner of the General Land 
Office and charged by law with the administration of that 
office under the supervision and direction of the Secretary 

and Assistant Secretary of the Interior. The said 
2 defendants are sued individually and in view and be- 
cause of acts done or threatened by them under color 
of their offices and authority. 

3. The matter in controversy, exclusive of interest and 
costs, exceeds in value the sum of $3,000, and involves the 
construction of certain laws of the United States under 
which plaintiff claims vested rights in and to certain pub¬ 
lic lands, and the duties of the defendants, respectively, to 
determine plaintiff’s rights in and to the lands in question 
and plaintiff’s right to a patent to the said lands, upon a 
proper construction of the laws under which plaintiff’s 
rights are claimed, and without regard to a certain release 
executed by plaintiff and tiled with the defendant the Sec¬ 
retary of the Interior, as hereinafter more particularly 
stated. 

4. Plaintiff, Santa Fe Pacific Railroad Company, is suc¬ 
cessor to the Atlantic and Pacific Railroad Company and 
to the laud e-rant to the latter company under the Act of 
July 27, 1866, c. 278, 14 Stat. 292, and is fully vested with 
all the rights of the Atlantic and Pacific Railroad Company 
under the said Act of July 27, 1866, in and to the lands 
thereby crranted. 

5. Included in the lands so granted, and acquired and 
owned hv plaintiff as successor to the Atlantic and Pacific 
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Railroad Company, prior to November 27, 1916, were the 
following described lands in Arizona, to wit: 

i 

NE’4NE%, sec. 13, T. 15 N., R. 13 W., G & S. R. M.' 

XWViXE'/i, sec. 13, T. 15 X., R. 13 IV., G. & S. R. ML 

SEliXE'A, sec. 13, T. 15 X., R. 13 W., G. & S. R. M. 

XE!4,S1Y1/|, se c. 27, T. 16>/. X., R. 13 W., G. & S. R. M. 

SE’ASWVj, sec. 27, T. 1614 X., R. 13 AY., G. & S. R. M. 

SEMSEi/j, sec. 11, T. 15 X., R. 13 AY., G. & S. R. M. 

being lands within the primary limits of the said grant, 
title to which vested in plaintiff’s predecessor, the Atlantic 
and Pacific Railroad Company, as of March 12, 1872, upon 
the definite location of the said railroad. 

6. April 29,1916, by letters of that date, designated Phoe¬ 
nix 019940 and Phoenix 024256, and December 5, 1916, by 
letter of that date designated Phoenix 019426-026935, the 
Commissioner of the General Land Office requested plain¬ 
tiff to relinquish to the United States, under the Act of June 
22, 1874, 18 Stat. 194, among other lands, the said 
3 lands described in paragraph 5, supra. 

7. Thereafter, by deeds of relinquishment dafed 
November 27, lf)16, and December 15, 1916, plaintiff con¬ 
veyed and relinquished to the United States, among other 
lands, the said lands described in paragraph 5 supra. 

8. March 2, 1917, and May 25, 1917, by letters of those 
dates, tlie Commissioner of the General Land Office accepted 
flie said relinquishments and advised plaintiff that it would 
he allowed upon proper application to select other lands 
in lieu of the lands relinquished, in accordance with the 
rules and regulations under the said Act of June 22, 1874. 

9. Thereafter. March 23, 1943. plaintiff exercised the 
rights of selection, based on the relinquishment of the lands 
described in paragraph 5 supra, by filing selections under 
the said Act of June 22, 1874. of the following described 
lands, to wit: 

SbPASEVt. sec. 10, T. 17 N., R. 9 IV., G. & S. R. M. | 

SWUSFJ/j, sec. 10, T. 17 N., R. 9 W., G. & S. R. M. I 
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NW14NE14, sec. 15, T. 17 N., R. 9 W., G. & S. R. M. 

NE14NE14, sec. 15, T. 17 N, R. 9 \V., G. & S. R. M. 
NEi/4SWV 4 , sec. 13, T. 17 N., R. 9M> W., G. & S. R. M. 
NW14SEV1, sec. 13, T. 17 N., R. 9M> W., G. & S. R. M. 

in lieu of the said lands described in paragraph 5 supra. 
The said selections were filed in the local land office of the 
Department of the Interior, at Phoenix, Arizona, in accord¬ 
ance with the regulations of the Department of the Interior, 
being designated as Phoenix 080805, 080806, 080807, 080808, 
080809, and 080810, and in due course were forwarded to the 
General Land Office for further action. 

10. May 15 and May 22, 1943, by decisions of the Com¬ 
missioner of the General Land Office of those dates, plain¬ 
tiff was notified that in view of a certain release filed by 
plaintiff with the Secretary of the Interior, on December 
18, 1940, pursuant to section 321(b), Title III, Part II, of 
the Transportation Act of 1940, approved September 18, 
1940, c*. 722, 54 Stat. 954, a copy of which is attached hereto 
and made part hereof, marked Exhibit A, plaintiff had no 
further rights under the Act of June 22, 1874, and that the 
said selections, Phoenix 080805-080810, would be rejected. 

11. Thereafter, and within thirty days from the 
4 dates of the said decisions of the Commissioner of 
the General Land Office, in accordance with the regu¬ 
lations and rules of practice of the Department of the In¬ 
terior, plaintiff appealed to the Secretary of the Interior 
from the said decisions rejecting the said selections. 

12. January 8, 1944, in tw*o decisions of that date, the de¬ 
fendant Oscar L. Chapman, as Assistant Secretary of the 
Interior, acting for the defendant the Secretary of the In¬ 
terior, affirmed the decisions of the Commissioner of the 
General Land Office rejecting the said selections. 

13. January 18, 1944, plaintiff filed with the Secretary of 
the Interior a motion for rehearing. Februarv 8, 1944. 

*77 

plaintiff’s motion for rehearing w\as denied by the defen¬ 
dant the Assistant Secretary of the Interior. 

14. Plaintiff avers that its right under the Act of June 
22, 1874, to select other lands, in lieu of the lands relin- 
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quished and quitclaimed to the United States as herein¬ 
above stated, was and is a contractual right derived horn 
the said Act of June 22, 1874, and the relinquishment of the 
base lands above described; that plaintiff has fully per¬ 
formed its obligation under the said contract; that the lands 
so relinquished to the United States have not been desig¬ 
nated or used as base for any other selections; that plain¬ 
tiff is entitled to the lands selected subject to the approval 
of the Secretary of the Interior upon a determination that 
the said lands are “public lands not mineral and within 
the limits of the grant not otherwise appropriated at I the 
date of selection” within the terms of the said Act of June 
22, 1874; that the release described in paragraph 10 supra 
does not apply to and does not include rights of selection 
under the said Act of June 22, 1874, because it is a release 
of claims to lands, or interests therein, granted to plaintiff 
or its predecessor in interest in aid of the construction of 
any portion of its railroad, whereas plaintiff’s rights under 
the said Act of June 22, 1874, are of a different character 
and not derived from any grant to plaintiff or its predeces¬ 
sor; that in rejecting the selections on the ground that ap¬ 
proval thereof is barred by the said release the jde- 
5 fendants have acted on an erroneous construction of 
the law and have gone beyond the authority and pow¬ 
ers conferred upon them by law and have arbitrarily disre¬ 
garded and departed from their duty to approve the said 
selections if found to be otherwise valid and in accord with 
the law and regulations. 

15. Plaintiff further avers that the action of the defen¬ 
dants in rejecting the said selections on the ground stated 
and in denying plaintiff’s right to a patent to the lands 
selected is in violation of plaintiff’s vested rights in and 
to the said lands and easts a cloud on plaintiff’s title a;nd 
right thereto; that plaintiff has exhausted all remedies, by 
appeal or otherwise, in the Department of the Interior, and 
that its only remaining remedy is by application to this 
court for a decree enjoining the defendants from rejecting 
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llie said selections on the ground stated, and directing the 
defendants to determine plaintiff’s right to the approval of 
the said selections without regard to the release filed by 
plaintiff pursuant to section 321(b) of the Transportation 
Act of 19-40; that unless such relief is granted plaintiff will 
be wholly denied and deprived of its rights under the said 
Act of June 22,1874, in violation of the law and of the terms 
of the said contract, and will suffer loss and injury for 
which it has no other remedy whatever. 

Wherefore, the premises considered, plaintiff prays: 

1. For a temporary restraining order or injunction, 
pendente lite, and upon final hearing a decree, enjoining 
the defendants from rejecting the said selections filed by 
plaintiff under the Act of June 22, 1S74, on the ground that 
they are barred and all rights of the plaintiff therein ex¬ 
tinguished by the release filed pursuant to section 321(b) 

of the Transportation Act of 1940; and directing the 
6 defendants to determine the rights of the plaintiff in 
the said selections and to the lands selected, without 
regard to the said release. 

2. For such other and further relief as the case may re¬ 
quire and may be necessary and appropriate. 

SANTA FF PACIFIC PAIL- 
ROAD COMPANY, 

By LAWRENCE CAKE 
Attorney 

District of Columbia: 

I, Lawrence Cake, being duly sworn depose and say, that 
I am the attorney for Santa Fe Pacific Railroad Company, 
a corporation, that I have read the foregoing complaint, 
and that I verily believe the facts therein stated to be true. 


LAWRENCE CAKE 
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Subscribed and sworn to before me, a notary public in 
and for the District of Columbia, this 6th day of March, 
1944. 

ALMA B. NEWELL 

(Seal) Notary Public 

LAWRENCE CAKE, j 

717 National Press Building, 

Washington, D. C., 

Attorney for Plaintiff . 

# * * # # • * # * ; * 
10 Defendants’ Exhibit 1. 

i 

United States Department of the Interior 
Office of the Secretary 
Washington 

A. 23679. January 8,11944 

• * . 

Sante Fe Pacific Railroad Company 

i 

“F” 

Phoenix 0S0809, 080810. I 

i 

Applications for land in lieu of railroad land grant rejected. 

Affirmed. 

APPEAL FROM THE GENERAL LAND OFFICE 

i 

This is an appeal by the Santa Fe Pacific Railroad Com¬ 
pany from the decision of the Commissioner of the General 
Land Office of May 15, 1943, rejecting application, Phoenix 
080809, for selection of the NE 1 /* SAY 14 Sec. 13, T. 17 N., 
R. 9 1 / 4 W., G. & S. R. B. & M., Arizona, in lieu of the SE*4 
SAY Va Sec. 27, T. 16Mi N., R. 13 AV., G. & S. R. B. & M., Ari¬ 
zona, and Phoenix 080810, for the NW% SEV4 Sec. 13, T. 
17 N., R. 9i/> AY., G. & S. R. B. & AI., Arizona, in lieu of the 
SE!4 SEVi Sec. 11, T. 15 N., R. 13 W., G. & S. R. B. & M., 
Arizona. 

» 

The Atlantic and Pacific Railroad Company was named 
as grantee of a congressional land grant in aid of the con- 
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struction of its railroad in the act of July 27, 1S66 (14 Stat. 
292). The Santa Fe Pacific Railroad Company, herein¬ 
after referred to as the Santa Fe Company, purchased the 
property of the Atlantic and Pacific Railroad Company at 
a foreclosure sale and Congress confirmed the grant of July 
27, 1866, to the Santa Fe Company by act of March 3, 1897 
(29 Stat. 622). On January 15, 1917, the Santa Fe Com¬ 
pany, acting pursuant to the act of June 22, 1874 (18 Stat. 
194, 43 U. S. C. sec. 888), relinquished to the United States 
certain portions of this grant then occupied by settlers 
whose entries had already been allowed. The relinquish¬ 
ment was accepted and on March 2, 1917, the Commissioner 
of the General Land Office, informed the Santa Fe Company 
that it had a right to select other land within the limits of 
the grant in lieu of the land relinquished (Miscellaneous 
Xo. 673456). This land was then unsurveyed and remained 
so until about 1939. The official plat of the official survey 
was accepted by the General Land Office on May 21, 1940. 

On December 18, 1940. in accordance with section 321(b) 
of Part TT, Title III, of the Transportation Act of 1940 (54 
Stat. 954, 49 U. S. C. sec. 65), and regulations issued there¬ 
under by the Secretary of the Interior (43 CFR 273.61- 
273.67), the Santa Fe Company and The Atchison, 
11 Topeka and Santa Fe Railway Company, operator of 
the line of railroad, filed releases which provided that 
each company 

“. . . relinquishes, remises and quitclaims to the United 
States of America any and all claims of whatever descrip¬ 
tion to lands, interests therein, compensation or reimburse¬ 
ment therefor on account of lands or interests granted, 
claimed to have been granted, or claimed should have been 
granted by any act of the Congress to Santa Fe Pacific 
Railroad Company or to any predecessor in interest in aid 
of the construction of any portion of its railroad ...” 

Each release stated that it did not embrace 

“. . . lands sold by the company to innocent purchasers 
for value prior to September 18, 1940, lands embraced in 
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selections made by the company and approved by the Sec¬ 
retary of the Interior prior to September 18, 1940, or lands 
which have been patented or certified to the company or 
any predecessor in interest in aid of the construction of its 
railroad.’ ’ 

The releases were approved March 1, 1941. 

On March 23, 1943, the Santa Fe Company filed its selec¬ 
tion of the two 40-acre tracts in Sec. 13, T. 17 N., R. 9^1 W., 
G. & S. R. B & M., claiming the right to select this land in 
lieu of the land relinquished in 1917, in behalf of the G-reene 
Cattle Company, Incorporated, its transferee, under the 
provision of the saving clause of section 321(b) ofj the 
Transportation Act of 1940, which permits patenting of 
lands sold to innocent purchasers for value. It also filed a 
petition for classification of this land as suitable for stock- 
watering development under section 7 of the Taylor Graz¬ 
ing Act. The Commissioner of the General Land Office re¬ 
jected the selection on the grounds that the right of selec¬ 
tion had been relinquished in the release of December 18, 
1940; that a sale to an innocent purchaser had not Ijieen 
shown; and that the selected land had been withdrawn bv 
Executive order of April 17, 1926, creating Public Water 
Reserve No. 107. 

The Santa Fe Pacific Railroad Company has appealed, 
alleging that its unexercised selection right was not im¬ 
paired by the release filed on December 18, 1940, for the 
reason that the release covered only claims under a land 
grant. It argues that its claim to the selected land doesjnot 
arise from a land grant and, consequently, was not included 
in the release; that its unexercised selection right w r as not 
included in the release for the further reason that it had 
been sold to an innocent purchaser for value prior to the 
effectiveness of the Transportation Act of September i 18, 
1940; and that its transferee has equities in certain springs 
of water located on the selected land which entitle the selec¬ 
tion to favorable consideration. 
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12 The act of June 22, 1874, was enacted for the pur¬ 
pose of relieving the hardships of settlers whose fil¬ 
ing or entry on public lands had been allowed by the Gen¬ 
eral Land Office under the pre-emption or homestead laws 
subsequent to the time when the rights of a railroad com¬ 
pany under a congressional grant attached to the granted 
land. It was required because the time when the rights of 
the grantees in the railroad land grants became vested was 
often uncertain and ascertained only with difficulty. The 
granting acts protected settlers whose rights attached prior 
to those of the grantee and permitted the grantee to re¬ 
place such losses by selection from the indemnity limits of 
the grant. The act of June 22, 1874, permitted the grantee 
to relinquish land in possession of settlers whose rights 
arose subsequent to its own and to select an equal quantity 
of land within the limits of the grant not otherwise appro¬ 
priated in lieu of such land, and provided that the grantee 
should receive title to land thus selected the same as if it 
had been originally granted. 

The act of August 29, 1890 (26 Stat. 369, 43 U. S. C. sec. 
889), gave the grantee railroad companies the same right 
of selection in cases wherein settlers had resided upon and 
improved land granted to a railroad company for a period 
of five years, but whose filings or entries were not of rec¬ 
ord. It has no application in this case for the reason that 
the entries of the settlers on the 40-acre tracts in Sec. 27, 
T. 16% X., R. 13 W., and Sec. 11, T. 15 X., R. 13 W., were 
both of record and were patented in 1914 (Phoenix 019940 
and 024256). 

It is apparent that the act of June 22, 1874, contemplates 
a grant of land to a railroad company antedating the pas¬ 
sage of this act. The act gives the grantee an option to re¬ 
linquish a portion of land included in the earlier grant to 
which its rights had attached, but which was in the posses¬ 
sion of settlers. Harris v. Northern Pacific R. R. Co., 10 
L. D. 264; Southern Pacific Railroad Company, 33 L. D. 89. 
If the option to relinquish is exercised, the grantee may then 
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select other land, in lieu of the land relinquished within 
either the primary or the indemnity limits of the original 
grant. Southern Pacific R. R. Co., 18 L. D. 275; The Ghlf 
and Ship Island R. R. Co. v. The United States, 22 L. D. 560; 
Dressel v. Oregon and California R. R. Co., 35 L. D. 21. 
It is true that the selected land contemplated by this act 
is land which was not granted to the railroad company in 
the original grant, but the act of June 22, 1874, is in itself 
a granting act from which arises the right to the land 
selected in lieu of land included in the original grant. The 
act specifically provides that railroad companies which 
exercise the option to select land in lieu of land relin¬ 
quished pursuant to this act, “shall receive title” to the 
selected land “the same as though originally granted'.” 
This is a declaration of an additional grant in lieu of a por¬ 
tion of the original grant. 

Further, it creates a right of the same dignity as the in¬ 
demnity provisions of the granting acts. It has never been 
denied that claims to indemnity land arise out of the pro¬ 
vision of the original grant which gives the grantee a con¬ 
tingent right to such land by permitting it to select 
13 land within the indemnity limits of the grant to re¬ 
place losses of land specifically granted. The act of 
June 22, 1874, gives the grantee of the original grant a 
right to select land within either the primary limits or the 
indemnity limits of the grant in lieu of losses within the 
primary limits which are not covered by the indemnity pro¬ 
visions of the original grant. The act of June 22, 1874, is, 
therefore, but an extension of the indemnity right previ¬ 
ously given. The land is referred to as lieu land rather 
than indemnity land for the purpose of emphasizing the 
distinction in the occasion for exercise of the right of selec¬ 
tion, but the act creating this right is as truly a granting 
act as the original act. 

It is not material that the act of June 22, 1874, may have 
created a contract right to select land in lieu of land relin¬ 
quished. The Supreme Court has held that all of the rail- 


! 
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road land grants constituted offers to convey title to public 
lands to certain railroad companies who would build rail¬ 
road lines, which ripened into contracts when the railroads 
indicated their acceptance of the offers by filing plats of 
the lines which they proposed to build. Under these cir¬ 
cumstances, the existence of a contract right to select lands 
in lieu of land relinquished does not prove that the act 
under which the contract right is claimed does not consti¬ 
tute a grant. It suggests rather that the purpose and re¬ 
sult accomplished by this act are the same as the purposes 
and results of the original granting acts. 

AVe conclude, therefore, that the act of June 22, 1874, is 
a granting act and that the right to select, which the Santa 
Fe Company now seeks to exercise is a claim arising under 
that act. The release of December IS, 1940, covers any 
and all claims arising under “any act of Congress to Santa 
Fe Pacific Railroad Company or to any predecessor in 
interest,” and not merely the original grant of July 27, 
1866. It follows that all claims arising under the grant of 
1S74 were relinquished by this release. 

If, as appellant contends, the right to select land in lieu 
of land relinquished which was bestowed by the act of June 
22, 1874,is not a right which arises out of a railroad land 
grant and is not covered by a release filed pursuant to the 
Transportation Act of 1940, it is clear that it cannot be 
excepted from the operation of such release by the saving 
clauses of section 321(b) of the Transportation Act. Ap¬ 
pellant is somewhat inconsistent in relying upon both con¬ 
tentions, but inasmuch as the Department has determined 
that the right of selection does arise under a railroad land 
grant and was therefore necessarily included in the release 
of December 18, 1940, it will consider whether or not it was 
excepted from the release under the second provision of the 
saving clause of section 321(b) of the Transportation Act, 
■which provides: 

“.. . Nothing in this section shall be construed ... to pre¬ 
vent the issuance of patents confirming the title to such 
lands as the Secretary of the Interior shall find have been 
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heretofore sold by any such carrier [the grantee] to an 
innocent purchaser for value ...” 

14 Appellant has recognized that the saving clause; of 
section 321(b) does not operate automatically with¬ 
out any designation of land to be excepted from a release, 
by filing with its release in the General Land Office a list 
of lands and the purchasers to whom it alleged that it had 
sold them prior to the effectiveness of the Transportation 
Act. This list did not include the land in the present selec¬ 
tion list. Further, it did not submit with its selection list, 
proof that the Greene Cattle Company, Incorporated, is a 
purchaser entitled to the estate in land claimed in the selec¬ 
tion list which was filed instead of an application for patent. 
The regulations of December 10, 1941 (43 CFR 273.(j8- 
273.74), require that such proof shall be submitted with an 
application for patent. Appellant’s claim that its right to 
select should be recognized under the saving clause of sec¬ 
tion 321(b) rests upon the mere assertion that the Greene 
Cattle Company, Incorporated, is a transferee of this right. 
This is insufficient to clothe it with the rights of an inrjo- 
<'*ent purchaser under the Transportation Act. 

In any event, the bona fide purchaser provision of the 
Transportation Act is not applicable to the transfer of! a 
railroad company’s unexercised right to select land. Santa 
Fe Pacific Railroad Company, A. 23643, decided today. 

In view of the fact that the record shows both a rclin- 
onishment of the right sought to be exercised, in the re¬ 
lease filed on December IS, 1940, and failure to bring the 
claim within the saving clause of the Transportation Adt, 
a determination that the Greene Cattle Company. Incor¬ 
porated, has equities in certain springs of water located 
on the land sought to be selected cannot affect the decision 
in tins case. Accordingly, we do not examine that ques¬ 
tion. 

The decision of the Commissioner is affirmed. 

(Sgd) OSCAR L. CHAPMAN, 
Assistant Secretary. 
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15 Defendants’ Exhibit 2. 

United States Department of the Interior 
Office of the Secretary 
Washington 

A. 23684. January 8, 1944. 

Sante Fe Pacific Railroad Company 

“F” 

Phoenix 080805, 080806, 080807, 080S08. 

Lieu indemnity selection rejected. 

Affirmed. 

APPEAL FROM TIIE GENERAL LAND OFFICE 

***#•#*##* 

On December ,18, 1940, the Santa Fe Pacific Railroad 
Company, successor in interest to the grant to the Atlantic 
and Pacific Railroad Company under the act of July 27, 
1866 (14 Stat. 292), and the Atchison, Topeka and Santa Fe 
Railroad Company, operator of the line of railroad, filed 
in the General Land Office releases of all claims to lands 
under said grant in accordance with section 321(b), Part 
IT, Title III of the Transportation Act of September 18, 
1940 (54 Stat. 954, 49 U. S. C. sec. 65), and regulations of 
October 10, 1940 (43 CFR 273.61-273.67). The text of said 
section 321(b) is as follows: 

“If any carrier by railroad furnishing such transporta¬ 
tion, or any predecessor in interest, shall have received a 
grant of lands from the United States to aid in the con¬ 
struction of any part of the railroad operated by it, the 
provisions of law with respect to compensation for such 
transportation shall continue to apply to such transporta¬ 
tion as though subsection (a) of this section had not been 
enacted until such carrier shall file with the Secretary of 
the Interior, in the form and manner prescribed by him, a 
release of any claim it may have against the United States 
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to land, interests in lands, compensation, or reimbursement 
on account of lands or interests in lands which have been 
granted, claimed to have been granted, or which it is claimed 
should have been granted to such carrier or any such pre¬ 
decessor in interest under anv grant to such carrier or 
such predecessor in interest as aforesaid. Such release 
must be filed within one year from the date of the enact¬ 
ment of this Act. Nothing in this section shall be construed 
as requiring any such carrier to reconvey to the United 
States lands which have been heretofore patented or certi¬ 
fied to it, or to prevent the issuance of patents confirming 
the title to such lands as the Secretary of the Interior shall 

find have been heretofore sold bv anv such carrier to an 

%• % 

innocent purchaser for value or as preventing the issuance 
of patents to lands listed or selected by such carrier, which 
listing or selection has heretofore been fullv and finallv 
approved by the Secretary of the Interior to the extent that 
the issuance of such patents may be authorized by law.!” 

lfi The release filed by the Santa Fe Pacific Railroad 
Company, relinquished, remised and quitclaimed to 
the United States: \ 

“. . . any and all claims of whatever description to laijids, 
interests therein, compensation or reimbursement therefor 
on account of lands or interests granted, claimed to have 
been granted, or claimed should have been granted bv anv 
act of the Congress to Santa Fe Pacific Railroad Company 
or to any predecessor in interest in aid of the construction 
of any portion of its railroad.” 

It excepted from the release only: 

i 

. . lands sold by the company to innocent purchasers 
for value prior to September 18, 1940, lands embraced in 
selections made by the company and approved by the Sec¬ 
retary of the Interior prior to September 18, 1940, or lands 
which have been patented or certified to the company! or 
any predecessor in interest in aid of the construction of. its 
railroad.” 
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On March 23, 1943, John H. Page and Company by au¬ 
thority of the Santa Fe Pacitic Railroad Company filed lieu 
indemnity selections under the acts of June 22, 1874 (IS 
Slat. 194, 43 U. S. C. sec. 888), and August 29, 1S90 (26 
Star. 369, 43 U. S. C. sec. 8S9), Phoenix 0S0805 to 0S080S, 
inclusive, accompanied by petitions to classify the lands 
selected under section 7 of the Taylor Grazing Act. The 
affidavits supporting the petition for classification stated 
that the beneficiary under the selection is the Green Cattle 
Company, Incorporated, and in a letter of John H. Page 
and Company to the register it is stated that “These selec¬ 
tion rights were purchased from Santa Fe Pacific Railroad 
Cornnanv nianv vears ago.” 

The Commissioner of the General Land Office bv decision 
of May 22, 1943, rejected the selections on the ground that 
tlie right to make them had been released by the Santa Fe 
Pacific Railroad Company. The Commissioner stated: 

“Other than the statement of John 11. Page and Company 
in their letter to the Register, supra, that these selection 
rights were purchased from the railroad company many 
years ago, there is with the record no evidence of a sale. 
The exception in section 321 b protects certain sales of 
lands to innocent purchasers for value. It does not protect 
a sale of mere rights of selection, at the most in the nature 
<»f floats, not attached to any tracts and which may never 
be exercised, the filing of a selection being presumably at 
the option of the purchaser. As no land was sold, these v 
transactions do not come within the protection of this ex¬ 
ception. 

“The theory back of the filing of selections 080805 to 
080808 inclusive, may be that the railroad company’s rights 
under the acts of 1874 and 1890 were not in fact released. 
The releases, in conformity with the Transportation Act 
and the regulations, are broad and include all rights 
17 and claims pursuant to, growing out of, or arising 
from the grants except the three types of claims spe¬ 
cifically excluded therefrom, above-mentioned, relative to 
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patented, clear listed, and sold lands. All outstanding tin- 
used selection rights under these acts were released. Such 
rights may not now be asserted as a basis for the acquisi¬ 
tion of public lands.” 


John H. Page and Company, as agents for the selector, 
have appealed. Under various forms of statement their 
contention is that the outstanding unusued selection rights 
under the acts of 1874 and 1890 which had been sold by the 
Santa Fe Pacific Railroad Company prior to September 18, 
1940, to innocent purchasers for value, were not owned or 
claimed by said company and were not released by the com¬ 
pany but are protected by the exception in section 321(b) 
of the Transportation Act. j 

The appeal is supported by an affidavit executed by John 
IT. Page, senior partner of the firm of John H. Page alid 
Company, which, among other things, states that the said 
firm in September 1932 purchased from Hugo Seaberg, of 
Raton, New Mexico “for a valuable consideration the selec¬ 
tion rights of the Santa Fe Pacific Railroad Company under 
the acts of 1874 and 1890, as follows: Then follows a de¬ 
scription of the base land offered in exchange for the land 
selected in the above-mentioned applications. It is further 
stated, in substance, that Seaberg requested W. B. Colliln- 
son, Land Commissioner of Santa Fe Pacific Railroad Com¬ 
pany, to record John IT. Page and Company “as owners 
of the above rights”; that the applications to select were 
signed by Collinson, the Land Commissioner, and that there¬ 
after, he being deceased, the affiant requested E. 0. Hemein¬ 
way, the Land Commissioner of said railroad company, to 
furnish John H. Page and Company with new applications 
to select to take the place of those signed by Collinson, and 
new applications were signed by Hemenway and forwarded 
to John H. Page and Company on July 27, 1937, and these 
applications are the ones used in support of the applications 
Phoenix 0S0S05—080808. 

In the showings of appellant as to its transactions relat¬ 
ing to the selections with Page and Company, no sale of the 
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right of selection to them is discerned. If the application 
to select had been made by Page and Company as an as¬ 
signee or transferee of the railroad grantee, it would have 
been under the rules and practice of the Department forth¬ 
with rejected. The Department does not undertake to de¬ 
termine whether an applicant for selection other than the 
railroad grantee is a successor in interest to the land grant 
rights, and in the absence of legislation or judicial recog¬ 
nition of such applicant as a successor in interest, patents 
under the grant are issued to the grantee company. South¬ 
ern Pacific Land Company, 42 L. D. 522. And in the ad¬ 
ministration of such grants the Department always deals 
with the grantee itself and not with parties claiming to be 
in privity with it, as the granting act does not confer on it 
jurisdiction to determine the relations between the grantee 
company and private individuals. Perrin v. Santa Fe Pa¬ 
cific Railroad Company, 43 L. D. 467. 

18 The most that can be said from the nature of the 
showings is that the Santa Fe Pacific Railroad Com¬ 
pany for a valuable consideration promised to exercise its 
right of selection at the instance and for the benefit of Page 
and Company as to such lands as the latter might desig¬ 
nate, and upon the perfection of the selection or upon issu¬ 
ance of patent to the grantee to convey the land to Page 
and Company or to whom the contract had been assigned. 
But regardless of whether the selection right is assignable 
and the transaction here alleged may be considered as such 
an assignment, it is obvious the railroad company could not 
assign any more right than was conferred upon it by law. 

As said in Southern Pacific Railroad Company, 53 I. D. 
211, 213, “The Supreme Court has repeatedly held in sub¬ 
stance that the granting acts conferred no rights to specific 
tracts within the indemnitv limits until the grantee’s right 
of selection had been exercised.” In Clark v. Herington. 
186 U. S. 206, 209, the court said: 

“. . . and it is familiar law that no title to indemnity 
lands is vested until an approved selection has been made, 
and that up to such time Congress has full power to deal 
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with lands in the indemnity limits as it sees fit. As said in 
Kansas Pacific Railroad v. Atchison Railroad, 112 U. S. 
414, 421: ‘Until selection was made the title remained in 
the government, subject to its disposal at its pleasure.’ S$e, 
also, Ryan v. Railroad Company, 99 U. S. 382; Grinnell v. 
Railroad Company, 103 U. S. 739; Cedar Rapids &c. Rail¬ 
road v. Herring, 110 U. S. 27; St. Paul Railroad v. Winoha 
Railroad, 112 U. S. 720, 731; Barney v. Winona &c. Rail¬ 
road, 117 U. S. 22S, 232; Sioux City Railroad v. Chicago 
Railway, 117 U. S. 406, 408; Wisconsin Railroad v. Price 
County, 133 U. S. 496, 511; United States v. Missouri &c. 
Railway, 141 U. S. 358, 375; Hewitt v. Schultz, 180 U. S. 
139; Southern Pacific Railroad Company v. Bell, 183 U. S. 
675.” 

In Ryan v. Railroad Company, 99 U. S. 382, 388, the court 
in speaking of the land there in contest held that “It was 
within the secondary or indemnity territory where that defi¬ 
ciency was to be supplied. The railroad company had not 
and could not have any claim to it until specially selectejd, 
as it was, for that purpose ...” Later cases recognizing 
this doctrine have described the right of selection of indem¬ 
nity lands as a power, and held that no color of title is 
gained until the power is exercised. United States V. 
Southern Pacific Railroad Company, 223 U. S. 565, 570. 
And the right is dependent upon a future contingency. 
Northern Pacific Railroad Company v. Lane, 46 App. D. C. 
434, 439. 

It is manifest that the land sought here to be selected 
does not fall with the categories of section 321(b) of pat¬ 
ented or certified land or of lands listed or selected and 
finally and fully approved, but it is in effect contended that 
they are in the class of “such lands as the Secretary of the 
Interior shall find have been heretofore sold by any such 
carrier to an innocent purchaser for value.” 

19 It is not questioned that the right of selection is a 
valuable property right, such a right as might be 
sold or encumbered (Myers v. Croft, 13 Wall. 291), as has 
been frequently done by grantee companies and would en- 
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title the assignee to the indemnity lands within the grant, 
when title thereto is perfected under the grant. Hastings 
and Dakota Ry. Co., IS L. D. 511-518. The contract, how¬ 
ever, to sell the lands intended to be acquired was entirely 
executory. The assignor had under the rulings above cited 
no right, interest or claim to any specific land, and there¬ 
fore, could not convey any interest in them. The Secretary 
could not rightly find that the agreement of the railroad 
company to exercise its right of selection to lands thereafter 
to be specified was a sale of lands to a bona fide purchaser 
within the meaning of the statute. The railroad company 
elected to surrender its rights of selection by releasing the 
land in conformity with the provisions of the transportation 
act, and, therefore, relinquished its power to select the lands 
in question. See Santa Fe Pacific Railroad Company, A. 
236-1-6, decided this day. 

The decision of the Commissoner is affirmed. 
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(Sgd) OSCAR L. CHAPMAN, 
Assist an t Secretary. 

Defendants’ Exhibit 3. 


United States Department of the Interior 
Office of the Secretary 
Washington 

A. 23679. February 8, 1944. 

A. 23684. 


Santa Ff. Pacific Railroad Company 

“F” 

Phoenix 080805, 030806, 0S0807, S088C8, 080809, 080810. 
Applications for selection of lieu lands rejected. 

Motion denied. 

MOTION FOR REHEARING. 

On January 8, 1944, the Department affirmed the deci¬ 
sions of the Commissioner of the General Land Office, re- 
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jecting* the Santa Fe Pacific Railroad Company’s applica¬ 
tions to select certain tracts of land in Arizona in lieu of 
an equal quantity of land acquired under the grant of July 
27,1866, which it had relinquished to the United States pur¬ 
suant to the act of June 22, 1874. The Company has filed 
motions for rehearing, contending that the departmental 
decisions are based on a misconception of its rights under 
the act and that they deprive it of vested rights which aye 
distinct and apart from the claims released under the Trans¬ 
portation Act of 1940. This contention is attempted to be 
supported by the argument that the act of 1874 is not! a 
granting act and that claims arising from it were not re¬ 
linquished by the Company’s release of all claims to any 
grant of land, to itself or any predecessor in interest, jin 
aid of the construction of a railroad. 

The departmental decision of January 8,1944 (A. 23679), 
pointed out that because the act of June 22, 1874, provides 
for a substitution of land to be selected from the land not 
specifically granted but within the limits of the grant qf 
July 27, 1866, for land which was specifically granted by 
that act in aid of the construction of a railroad, and subse¬ 
quently relinquished by the voluntary act of the railroad 
company, it is a granting act. Appellant has offered noth¬ 
ing which in any way lends support to its reiterated conten¬ 
tion that the act of June 1874 is not a granting act. Tn 
Santa Fe Pacific R. Co. v. Work, 267 U. S. oil and Santa 
Fe Pacific R. Co. v. Work, 54 App. D. C. 161, the court heilcl 
merely that a definition of minerals in the original grant of 
July 27, 1866, which excluded coal and iron, could not be 
applied to the act of June 22, 1874. The courts thus recog¬ 
nized that the act of 1874 is separate and distinct from the 
grant of 1866 and that it affords a method of acquiring title 
to public land upon different terms. It is significant that 
in the excerpt from the decision of the Court of Ap- 
21 peals quoted in appellant’s brief, the court refers to 
the grant of 1866 as “the original grant.” Obvi¬ 
ously, if there were no other grant, it would be inappro- 



22 


priate to speak of an “original” grant. It is apparent, 
therefore, that the decisions upon which appellant relies do 
not support its theory. 

Appellant’s further contention that the act of 1874 
created a contract relationship between itself and the 
United States is immaterial. Under the theory of the rail¬ 
road land grants announced by the Supreme Court in Burke 
v. Southern Pacific R. R. Co., 234 U. S. 669, and reiterated 
in numerous decisions, the act of 1874 constituted an offer 
to convey to the railroad a quantity of land equal to the 
quantity of land previously granted to it which it should 
relinquish to the United States for the benefit of settlers. 
A contract resulted when appellant filed its relinquishment 
to certain tracts of granted land and the United States be¬ 
came bound to convey an equal quantity of land. But ap¬ 
pellant had no title to any land and could acquire none until 
it had perfected its inchoate right by selecting specific sec¬ 
tions of land. Having filed its selections, appellant was un¬ 
doubtedly entitled to receive patent to all of the selected 
land which was then available for disposition. But by filing 
its release before the selection was approved, it divested it¬ 
self of all claims to such land except such as were included 
in the exceptions recognized in the saving clause of section 
321(b) of the Transportation Act of 1940. The saving 
clause recognizes onlv such selections as have been fully 
and finally approved by the Secretary. Hence, the con¬ 
tractual relationship between the United States and appel¬ 
lant did not prevent appellant from voluntarily relinquish¬ 
ing its right to receive patent to the land which it had 
selected in exchange for the benefits of the Transportation 
Act. The plain terms of the statute defining the nature of 
the releases which the railroad companies were permitted 
to file, clearly includes the claim appellant now asserts and 
appellant was charged with notice of that fact. Appellant 
was not required to file such release, but it chose to do so 
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in order to receive the benefits of the Transportation Act. 
It cannot now escape the consequences of such action. 

The motion for rehearing is denied. 

(Sgd) OSCAR L. CHAPMAN, 
Assistant Secretary. 


• * * • • • • • • • 

8 Filed Jul 12 1944 i 

MOTION TO DISMISS ; 


The defendants move the court to dismiss the action be¬ 
cause the complaint fails to state a cause of action upon 
which relief can be granted. 

FOWLER HARPER, j 

Solicitor, 

Department of the Interior, 

HARRY M. EDELSTEIN, j 
Assistant Solicitor, 
Department of the Interior, 

Attorneys for Defendants. 

Dated July 11, 1944. 

• • * * # * • • • j • 

28 Filed Dec 12 1944 

FINAL JUDGMENT 

This cause came on to be heard on defendants’ motion to 
dismiss on the ground that the complaint fails to state a 
cause of action upon which relief can be granted. 

It is this 12th day of December, 1944, ordered that the 
motion be and the same is hereby granted and the complaint 
be and the same is hereby dismissed on the merits. 

DAVID A. PINE, 

Justice. 

No objection to form 

LAWRENCE CAKE, 

Attorney for plaintiff. 
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STATEMENT OF THE CASE 

This is an appeal from a final judgment of the District 
Court dismissing the complaint on the merits. The complaint 
is for an injunction and for relief in the nature of mandamus 
(Joint App. 1-7). Appellees, the defendants in the court be¬ 
low, moved to dismiss the action on the ground that the com¬ 
plaint fails to state a cause of action upon which relief can be 
granted (Joint App. 23). The motion was granted (Joint App. 
23). 

THE COMPLAINT 

; 

In substance, the complaint (Joint App. 1-7) alleges the 
j allowing: 

The appellant is the lawful successor to the Atlantic and 
Pacific Railroad Company and to that Company's rights in 
the land grant of July 27, 1866, c. 278 (14 Stat. 292). Under 

(i) 
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this grant the Atlantic and Pacific acquired a vested legal right 
to certain lands which included six 40-acre tracts of land in 
Townships 15 and I 6 V 2 North, Range 13 West, Gila & Salt 
River Meridian, in Arizona, as of March 12 , 1872. In 1916, 
at the request of the Secretary of the Interior, appellant con¬ 
veyed and relinquished the said 40-acre tracts to the United 
States and became entitled to select other lands in lieu thereof 
pursuant to the Act of June 22, 1874, c. 400 (18 Stat. 194), 
U. S. C., Title 43, § S 8 S. Thereafter, on March 23, 1943, appel¬ 
lant filed its applications to select other land in lieu of that 
relinquished; on May 15 and May 22 , 1943, the Commissioner 
of the General Land Office rejected the applications to select 
on the ground that by its release filed December 18, 1940, pur¬ 
suant to section 321 (b), Title III, Part II, of the Transporta¬ 
tion Act of 1940, c. 722 ( 54 Stat. 954), U. S. C., Title 49 § 65, 
appellant relinquished its rights under the act of June 22 , 
1874. Upon appeal the Assistant Secretary of the Interior. 
affirmed the Commissioner’s decisions and subsequently denied 
appellant’s motion for rehearing. 

The complaint prays that the defendants be enjoined from 
rejecting appellant’s applications filed pursuant to the act of 
June 22,1S74, on the ground that they are barred and all rights 
of the plaintiff therein extinguished by the release filed pur¬ 
suant to section 321 (b), Title III, Part II, of the Transporta¬ 
tion Act of 1940; that the defendants be directed to determine 
appellant’s rights under the said applications to select without 
regard to the said release; and for such other and further relief 
as may be necessary and proper. 

THE DEPARTMENTAL DECISIONS 

In his decisions of January 8 , 1944 (Joint App. 7-20), the 
Assistant Secretary held that appellant’s right to select land 
in lieu of land to which it was entitled under the grant of 
July 27, 1866, and which it had relinquished to the United 
States arose out of a grant of lands to appellant’s predecessor 
in interest; that the act of June 22 , 1874, is in itself a granting 
act; and that appellant’s right to select pursuant to the act 
of June 22 , 1874, had been relinquished by the release filed 
pursuant to the Transportation Act of 1940. Denying the 
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motion for rehearing on February 8, 1944, the Assistant Secre¬ 
tary reaffirmed his former conclusions and pointed out tha,t the 
creation of a contractual relationship between the United 
States and the Santa Fe Company does not negative the con¬ 
clusion that the act creating such relationship is a granting 
act, since the courts have recognized that each of the railroad 
granting acts created a contractual relationship betweeii the 
United States and the grantee. 

THE OPINION OF THE DISTRICT COURT 

In his opinion (pp. 19-24, Joint Appendix, attached to ap¬ 
pellant’s brief in the companion case, No. 8956; 57 F. Supp, 984 
(1944)) Justice Pine held that the 1874 act was supplemental 
to, and in legal effect amendatory of, the 1S66 act; that the 
lieu. lands to be selected were to be a counterpart of, and in 
substitution for, the original lands granted, and were to be 
lands granted by Congress in aid of construction, precisely as 
were the original lands; that the acts of 1866 and 1874 are parts 
of the same legislative scheme and purpose to grant lands in 
aid of construction of railroads; that the act of 1874 is not 
an independent granting act without relation to any other 
grant, but is clearly dependent upon, and supplemental to, 
the grant contained in the act of 1866, and provides for grants 
contingent upon the relinquishment of lands granted under the 
1S66 act; that, in other words, the act of 1874 is a granting act 
in aid of construction; and that consequently appellant’s right 
to select lieu lands was a claim to land granted by Congress in 
aid of the construction of the railroad, and therefore within the 
scope of, and extinguished by, the release. j 

SUMMARY OF ARGUMENT 

, The court below was right in dismissing the complaint for 
failure to state a cause of action upon which relief can be 
granted. 

It is clear that the acts of 1866 and 1874 are parts of the skme 
legislative scheme to grant lands in aid of the construction 6f 
a railroad. The 1S74 act was supplemental to the 1866 act 
and in legal effect an amendment to the 1866 act. The lieu 
lands selected pursuant to the 1874 act are in substitution for 
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lands to which the railroad was entitled under the grant of 
1866 and w’hich it had relinquished in the interest of settlers at 
the request of the Secretary. The right to make selections 
under the 1874 act is essentially the same as the right to make 
selections of indemnity lands under the 1S66 act. 

The 1S74 act meets all requisites of a granting act. And the 
fact that it was supplemental to the 1866 act and that lieu lands 
selected pursuant to the 1874 act are in substitution for the 
original grants, establishes that, like the 1866 act, it was a grant¬ 
ing act in aid of the construction of a railroad. This is not af¬ 
fected by the circumstance that the rights under the act are 
contractual in nature. 

Appellant’s right to select lieu lands pursuant to the 1874 act 
thus w’as a claim to lands granted by Congress in aid of the 
construction of the railroad and therefore was within the scope 
of and extinguished by the release filed by appellant. 

In any event, the Secretary’s construction of the 1874 act 
will not be controlled by the courts. It involved the exercise 
of judgment and discretion. Since the construction was reason¬ 
able, it is not reviewable by the courts. 

ARGUMENT 

I 

Appellant’s right to select lieu lands pursuant to the 1874 act 
was a claim to land granted by Congress in aid of the con¬ 
struction of the railroad, and therefore was within the scope 
of, and extinguished by, the release 

A. The court below was right in holding that the act of July 27, 1866, and 
the act of June 22, 1874, are parts of the same legislative scheme and 
purpose to grant lands in aid of construction of railroads 

The express language of the 1874 act demonstrates beyond 
doubt that that act and the original granting act of 1866 are 
parts of one legislative scheme. The 1874 act specifically pro¬ 
vides: 

That in the adjustment of all railroad land grants, 
whether made directly to any railroad company or to 
any State for railroad purposes, if any of the lands 
granted be found in the possession of an actual settler 
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whose entry or filing has been allowed under the pre¬ 
emption or homestead laws of the United States 
* * * the grantees, upon a proper relinquishment 
of the lands so entered or filed for, shall be entitled to 
select an equal quantity of other lands in lieu thereof 
from any of the public lands not mineral and within the 
limits of the grant not otherwise appropriated at the 
date of selection, to which they shall receive title the 
same as though originally granted. * * * (Act of 

June 22, 1874, c. 400 (18 Stat. 194), U. S. C., Title 
43, § 888.) [Italics supplied.] 

Disputing the District Court’s conclusion that the 1866 and 
the 1874 acts are to be read as parts of a single statutory plan 
to grant lands in aid of the construction of the railroad, appel¬ 
lant refers generally to its arguments in the companion case, 
No. 8956, which involves similar lieu selections under another 
granting act authorizing relinquishments and lieu selections, 
the act of April 28, 1904, c. 1810 (33 Stat. 556). While these 
arguments are in general answered in point I of appellees’ 
brief in the companion case, No. 8956, the following discussion 
is more specifically directed to the appellant’s brief in this case. 

Appellant asserts (p. 9 of its brief) that the 1874 act was 
“separate and distinct legislation.” That statement, of course, 
is without any relevance. The characterization by the court 
below of the acts as parts of the same legislative scheme and 
purpose, in itself constitutes an express recognition of the fact 
that two separate legislative enactments are involved in the 
present case. Similarly, contrary to appellant’s assumption 
(pp. 10-11, appellant’s brief), no relevance attaches to the fact 
that the act of June 22, 1874, had a “remedial purpose.” That 
the act may have been of a remedial nature in affording relief 
to certain small-holding settlers, has no bearing upon the fact 
that, in its regulation of the land grants to the railroad, the 
statute formed part of the legislative scheme and purpose to 
grant lands to railroads in aid of construction. 

Appellant asserts (p. 11 of its brief) that the finding of the 
court below as to the relationship of the two acts is inconsistent 
with the decision of the Supreme Court in Santa Fe Pac. R. Co. 
v. Work, 267 U. S. 511 (1925). Far form supporting appellant’s 
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assertion, this decision, it is submitted, rather demonstrates the 
correctness of the conclusion of the District Court. Appellant 
attempts to argue from the fact that in that case the Supreme 
Court refused to consider the express definition of the term 
“mineral” in the 1866 act as controlling in the interpretation 
of the 1874 act. But the Supreme Court did not reach its de¬ 
cision in that case because it held that the act of 1874 was not 
a part of the legislative scheme to grant lands in aid of the 
construction of railroads—as appellant apparently suggests. 
On the contrary, the decision was the direct result of the op¬ 
posite view, namely, that the act constituted a significant ele¬ 
ment of the general legislative program of land grants in aid 
of construction. The Supreme Court’s reason for its decision 
was that the act of 1874 

* * * applied not only to railroad grants in which 

the term “lands not mineral” did not exclude iron or 
coal lands as in this case, but also to similar grants of 
which there were several in which the phrase “not 
mineral” was used in its usual sense and excluded iron 
and coal: e. g., see Grants to Union Pacific R. R. and 
Central Pacific, 12 Stat. 4S9, 492, c. 120, § 3; Joint Reso¬ 
lution Jan. 30, 1S65, 13 Stat. 567. It would seem to 
be impossible, therefore, to give a meaning to the phrase 
“not mineral” in the act of 1874 which should mean in¬ 
cluding coal in some cases and excluding coal in others. 1 
(267 U. S. at 516.) 

It clearly follows that, contrary to appellant’s suggestion, the 
Court did interpret the act of 1874 in the light of, and as a part 
of, the Federal legislation on land grants in aid of construction. 

B. The court below was right in holding that the 1S74 act was supplemental 
to the 1S66 act, and that lieu lands selected pursuant to the 1S74 act are 
in substitution for the original lands granted 

The 1874 act provided expressly that the transactions con¬ 
templated were to be “in the adjustment of all railroad land 
grants,” and that the grantees were entitled to select “an equal 
quantity of other lands in lieu thereof’; that is, of land which 

1 Both grants referred to in the Supreme Court opinion above, it should 
be noted, are land grants in aid of the construction of railroads. . . 
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had been obtained by the railroad through the act of July 27, 
1866, and which the grantees might relinquish in the interest 
of settlers at the request of the Secretary. Also, it ; was 
specifically stated in the act that to such selected lands the 
grantees “shall receive title the same as though originally 
granted,” The act of 1874 did not increase the aggregate 
amount of land previously granted, but it conferred the right 
to acquire land which could not be acquired under the original 
grant on the condition that the grantee relinquish its right to 
an equal amount of land originally granted. Certainly if the 
provisions of the act of 1874 had been embodied in the act of 
1866, the railroad would not contend that its present claim is 
not covered by its release. Yet the effect of the act of 1874 is 
the same as if its provisions had originally been a part of the act 
of 1866, and in legal effect the later statute is an amendment 
to the earlier one. 

The right to make selections pursuant to the 1874 act is 
essentially the same as the rights which were given by section 
3 of the act of 1866 to select lieu land to replace losses in the 
place limits of the grant, or to select agricultural lands in lieu 
of mineral lands which were excluded from the provisions of 
the act. 2 Such rights of selection under the 1866 act were con¬ 
tingent upon the existence of losses and were restricted to land 
within definite limits. Similarly, the right to select under the 
act of 1874 is contingent upon relinquishment of land previously 
granted and the land subject to selection is restricted to land 
within the limits of the original grant. Thus, under both acts 
the right to select is a contingent right, it is to be exercised for 
the purpose of acquiring a substitute for other land previously 

2 Section 3 of the act of 1SG6 provides, among other things, that whenever 
any of the lands within the primary limits of the grant “shall have been 
granted, sold, reserved, occupied by homestead settlers, or preempted, or 
otherwise disposed of, other lands shall be selected in lieu thereof, under 
the direction of the Secretary of the Interior, in alternate sections, and 
designated by odd numbers, not more than ten miles beyond the limits of 
said alternate sections, and not including the reserved numbers,” and that 
In lieu of mineral lands, which were excluded from the grant, a like quan¬ 
tity of “agricultural lands in odd-numbered sections nearest to the line of 
Said road, and within twenty miles thereof, may be selected * * 

(Act of July 27, I860, a 278; 14 Stat. 293). 
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granted, and it is confined to designated land within certain ter¬ 
ritorial limits. 

C. It follows that the court below was right in holding that the act of 
June 22,1874, was a granting act in aid of construction 

That the 1874 act is a granting act cannot seriously be dis¬ 
puted, and, apparently, appellant does not now contend 
otherwise. The act meets all requirements of a granting act r 
by establishing a means of identifying particular areas of land, 
title to which is in the United States, and by pledging the 
United States to transfer its title to an identified person who 
shall meet certain conditions. 3 Indeed, if the act were not a 
granting act and created nothing more than a contractual 
obligation of the United States to convey to the appellant 
such lands as it shall select in lieu of lands relinquished to the 
United States, then appellant’s claim in the instant case would 
be defeated because title in the selected land could not be vested 
in the appellant without further legislation. Shepley v. Cowan, 
91 U. S. 330, 333 (1875). Moreover, the fact that the 1874 act 
was supplemental to the 1S66 act and that lieu lands selected 
pursuant to the 1874 act are in substitution of lands granted 
by the earlier act, establishes that the 1874 act, like the lS6fi 
act, was a granting act in aid of the construction of a railroad . 

Appellant relies strongly upon Santa Fe Pac. R. Co. v. Fall, 
259 U. S. 197 (1922), but, as is evident from appellant’s own 
discussion, that case did not in any way deal with the issue 
here involved. Nothing more was determined in that case than 
that in approving or disapproving a selection under the act of 
April 28, 1904, c. 1810 (33 Stat. 556), the Secretary of the In- 

* In the same way as there is no particular form required for a grant of 
land effected by deed, so there is no form for a grant effected by statute. 
It is essential only that there exist a present intent to effect a transfer 
ol title to ascertained areas of land from one capable of transferring to an¬ 
other capable of taking such title. 

It is settled that acts creating contingent rights to acquire indemnity 
lands or to select lieu lands are granting acts. Payne v. Central Pacific Ry. 
Co., 255 U. S. 228, 236 (1921) ; West v. Rutledge Timber Co., 244 U. S. 90 
(1917) ; Payne v. New Mexico , 255 U. S. 367 (1921) ; Wyoming v. United 
States, 255 U. S. 4S9 (1921) ; Standard Oil Co. of California v. United 
States, 107 F. (2d) 402 (C. C. A. 9th), cert, denied, 309 U. S. 654 (1940). 
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terior is required to consider the status of the lands at the time 
of the selection without reference to facts subsequently dis¬ 
covered. The case did not even remotely consider the ques¬ 
tion whether lands selected pursuant to an act providing; for 
relinquishment and lieu selections are lands granted in i aid 
of the construction of a railroad. 

Appellant quotes a portion of the opinion of this Court in 
Santa Fe Pac. R. Co. v. Work, 54 App. D. C. 161,163; 295 Fed. 

982, 983 (1924), which interpreted the clause of the 1874 Act 
that the railroad company shall receive title to the selected 
lands “the same as though originally granted” (p. 11, appel¬ 
lant’s brief). But, rather than supporting appellant’s view, 
this quotation actually sustains the decision of the District 
Court in the present case. The characterization of the statu¬ 
tory clause as “words of conveyance” constitutes a clear indi¬ 
cation that the 1874 act is a granting act, a conclusion whi<#i is 
corroborated by the fact that the Court described the 1866 act 
as “the original granting act” and as “the original grant.” 
[Italics supplied.] (54 App. D. C. at 162, 163 ; 295 Fed. at 

983. ) 

In support of its position that lands selected under the 1874 
act are not lands granted in aid of the construction of a rail¬ 
road, appellant argues on pages 10 and 11 of its brief that the 
1874 act provided for exchanges of “privately owned” lands for 
other lands to be selected, that the right of selection under the 
1874 act is a “right derived, first, from the act authorizing the 
exchange, which constituted the offer, and second, from the 
relinquishment of the base lands sought by the United States 
for the benefit of occupying settlers, which constituted the 
acceptance,” and that, therefore, “new rights” were created by 
the 1874 act. Appellant’s argument apparently is that the 1874 
act conferred a contractual right to the selected lands. (See 
the averments in paragraph 14 of the complaint; Joint App. 
4-5.) However, as the court below correctly held, the character 
of the rights as claims to land granted in aid of construction 
is not in any way affected by the fact that the relinquishment of 
lands by appellant may have constituted consideration ^nd 
that appellant’s rights under the act are contractual in nature. 
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The courts have held that a railroad land grant is not a gift 
from the United States, but is a transfer of title to land in re¬ 
turn for the building and operation of a railroad. Burke v. 
Southern Pac. R. R. Co., 234 U. S. 669, 680 (1914). More¬ 
over, it may be conceded that appellant’s rights under the act 
of 1874 are contractual in nature. The courts have held in 
Santa Fe Pacific Railroad Company v. Fall, 259 U. S. 197 
(1922) and United States ex rel. Santa Fe Pacific Railroad 
Company v. Work, 55 App. D. C. 206, 4 F. (2d) 172 (1925), 
that rights for lieu selections under the 1904 act, supra, are con¬ 
tractual in nature. But this does not negative the conclusion 
that the act creating the contractual relationship is a granting 
act. All of the railroad land grants have been held to have 
created a contractual relationship between the United States 
and the railroad grantees. The Supreme Court has declared 
many times that the enactment of a statute granting to a rail¬ 
road company the odd-numbered sections of land within a belt 
extending for a designated distance on either side of a railroad 
line to be built in the future constitutes an offer which ripens 
into a contract when the grantee indicates its acceptance by 
filing a map of definite location showing the route of the road. 

Burke v. Southern Pac. R. R. Co., 234 U. S. 669, 680 
(1914); 

United States v. Northern Pac. Ry. Co., 256 U-. S. 
51 (1921); 

Southern Pacific Co., v. United States, 307 U. S. 393, 
396 (1939); 

United States v. Northern Pac. Ry. Co., 311 U. S. 
317 (1940). 

When the grantee has constructed the railroad line in accord¬ 
ance with the plan approved by the Secretary of the Interior, 
it has completed its performance of the contract, and legal title 
to such of the place lands designated in the grant as have not 
been appropriated by settlers, determined to be mineral or 
excepted from the grant for some other reason prior to the filing 
of the map of location, vests absolutely in the grantee, and 
relates back to the date of the granting act. 
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Wisconsin Railroad Company v. Price County, 132 
U. S. 496 (1890); 

Desert Salt Co. v. Tarpey, 142 U. S. 241 (1891); 

Howard v. Perrin, 200 U. S. 71 (1906) ; 

Weyerhaeuser v. Hoyt, 219 U. S. 380 (1911). 

The patent which is subsequently issued to the railroad com¬ 
pany is only evidence of the transfer of title from the United 
States to its grantee which was accomplished by the statute- 

Wisconsin Railroad Company v. Price County, 133 
U. S. 496, 510 (1890); i 

Desert Salt Co. v. Tarpey, 142 U. S. 241, 252 (1891); 

Burke v. Southern Pacific R. R. Co., 234 U. S. 669, 
685 (1914). | 

Thus each of the railroad granting acts is an offer of land, which, 
by the grantee’s acceptance of the specified conditions, creates 
a contract between the United States and the grantee, which, 
by the grantee’s performance of its obligation, becomes an ex¬ 
ecuted conveyance of the land from the United States to the 
grantee. 

Missouri, Kansas and Texas Ry.Co.\. Kansas Pacific 
Ry. Co., 97 U. S. 491, 497 (1878) ; 

United States v. Southern Pacific R. Co., 146 U. S. 
570,598 (1892). 

The act of June 22,1874, constitutes an offer to convey to the 
Santa Fe Company such vacant public land within the limits 
of the grant of July 27, 1866, as it shall select in lieu of granted 
land relinquished in favor of settlers in possession of the land. 
The Santa Fe Company indicated its acceptance of the offer in 
1916 by filing its relinquishments of land to which its rights 
had previously attached under the grant of 1866, and the United 
States became bound to convey to it an equal quantity of land 
within the limits of the grant of 1866 when it should exercise 
its right to select such land. Thus it is apparent that instead of 
creating rights of a different character from those created by 
other granting acts, the act of June 22, 1874, created rights of 
precisely the same character. Appellant does not question the 
efficacy of its release to relinquish all rights, contractual or 


i 
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otherwise, which it held under the grant of July 27, 1866, in 
exchange for the benefits of the Transportation Act of 1940. 
It follows that the court below was right in holding that the 
contractual relationship created by the 1874 act does not nega¬ 
tive the character of the 1874 act as a granting statute. 

The court below, it is submitted, was right in holding that 
appellant’s right to select lieu lands pursuant to the act of 
June 22, 1874, was a claim to land granted by Congress in aid 
of the construction of the railroad, and therefore was extin¬ 
guished by the release filed by appellant. 4 

II 

Appellant is not entitled to the relief prayed for in its com¬ 
plaint because the Secretary’s construction of the 1874 act is 
reasonable and, therefore, is not reviewable by the courts 

Appellees’ argument in the companion case, No. 8956, under 
this heading, which was directed to the Secretary’s construction 
of the act of April 28, 1904, is equally applicable to the Secre¬ 
tary’s construction of the act of June 22, 1874, in the present 
case. 


‘Even if it were held that, as appellant argues, the right to select lieu 
lands pursuant to the act of June 22, 1S74, does not constitute a claim to 
land granted by Congress in aid of the construction of a railroad, it would 
not follow that the judgment of the District Court should be reversed. There 
is an alternative independent basis for supporting the judgment. Under 
the Transportation Act the filing of a release, as specified in section 321 (b) 
of Title III, Part II, of the act, is required of any carrier which wishes to 
take advantage of the full commercial rates for certain Government trans¬ 
portation as described in section 321 (a). The release required of the 
carrier is specified in section 321 (b), without any limitation, as “a release 
of any claim it may have against the United States to lands, interests in 
lands, compensation, or reimbursement on account of lands or interest in 
lands which have been granted, claimed to have been granted, or which it is 
claimed should have been granted to such carrier or any such predecessor in 
interest under any grant to such carrier or such predecessor in interest as 
aforesaid.” (Italics supplied.) In other words, the releases to be filed by 
the land grant railroads were not limited in their application to any par¬ 
ticular grants or to any type of claims arising under the grants, but were 
to apply to any claims to land under any grant. Appellant has filed a re¬ 
lease pursuant to section 321 (b) and is taking advantage of the benefits 
of section 321 (a). Appellant thus cannot be hoard to contend that in this 
case its claims to land should be excluded from the operation of the release. 
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CONCLUSION 

The judgment of the court below was right and should be 
affirmed. i 

Respectfully submitted. 
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